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Writ of Error, Original, Dated and Filed June 


In the Circuit Court of the First Judicial Circuit, 
Territory of Hawau. 


CHUN NGIT NGAN, 
Plaintiff, 
VS. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


AMENDED COMPLAINT. 


To the Honorable the Judge Presiding in the Above- 
entitled Matter: 
Plaintiff above named, complaining of defendant 
above named, and for cause of action, alleges: 


I. 

That plaintiff above named, Chun Ngit Ngan, is 
the widow of Yuen Tai Kam, who died in Honolulu, 
Territory of Hawaii, intestate on the 5th day of 
February, A. D. 1923. 


Ai. 

That the Prudential Insurance Company of 
America is a New Jersey corporation doing a life 
insurance business in the Territory of Hawaii 
through the Hawaiian Trust Company, Limited, an 
Hawaiian corporation, who is its duly constituted 
and acting agent. 


bo 
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iT. 


That on the Ist day of May, A. D. 1922, decedent 
entered into a certain contract of insurance with 
defendant wherein and whereby in consideration of 
certain stated payments to it to be paid by the said 
Yuen Tai Kam, it agreed to pay to the said plaintiff, 
herein, upon the death of the said Yuen Tai Kam, in 
event that the said Yuen Tai Kam should die within 
[1*] twenty years from the date of the issuance 
of said policy of insurance the sum of five thousand 
dollars ($5,000.00), a copy of said contract being 
hereto attached marked Exhibit ‘‘A,’’ and made a 
part hereof; that said Yuen Tai Kam died within 
one year of the date of the issuance of said policy 
of insurance. 

TV. 

That notwithstanding that the said Yuen Tai 
Kam died in Honolulu, Territory of Hawaii, on the 
Sth day of February, A. D. 1923, and notwith- 
standing that the said Yuen Tai Kam had paid all 
sums due under said policy of insurance issued to 
him as aforesaid, the defendant has failed, refused 
and neglected to pay the said plaintiff the sum of 
$5,000 as it had promised and agreed to do as herein 
set forth. 

We 

That said plaintiff has complied with all the con- 
ditions and provisions in said policy of insurance 
contained and has submitted to said defendant in 


*Page-number appearing at foot of page of original certified Tran- 
script of Record. 
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the manner and form required by it due proof of 
the death of said Yuen Tai Kam. 

WHEREFORE plaintiff prays judgment against 
the defendant in the sum of $5,000.00, together with 
costs, interest and attorneys’ commissions and prays 
that process issue out of this court summoning de- 
fendant to appear and answer this complaint at the 
time and place in said summons set forth. 


Dated at Honolulu, T. H., this 8th day of Novem- 
ber, A. D. 1928. 
CHUN NGIT NGAN, 
Plaintiff Above Named. 
By THOMPSON, CATHCART & ULRICH, 
E. H. BEEBE, 
Her Attorneys. [2] 


City and County of Honolulu, 
Territory of Hawaii,—ss. 


George Inn, being first duly sworn, deposes and 
says: ‘That he is an attorney-in-fact for Chun Ngit 
Ngan, and makes this affidavit as such attorney in 
behalf of the said Chun Ngit Ngan; that he has 
read over the foregoning amended complaint and 
knows the contents thereof and that the same is 
true and correct. 

GEORGE INN. 


Subscribed and sworn to before me this 8th day 
of November, A. D. 1923. 
[Seal] CRS YO UDINE 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 


+ Chun Ngit Ngan vs. 
Due service, by copy of the within amended 
complaint is hereby admitted. 
FREAR, PROSSER, ANDERSON & 
MARX, 
MFP.., 
Attorneys for Defendant. 


Honolulu, Hawaii, November 9th, 1923. 


[Endorsed]: Filed Nov. 9, 1923, at 25 minutes 
past 10 o’clock A. M. [8] 
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TH | INSURANCE COMPANY 


OF AMERICA 


IN CONSIDERATION of the Application for this Policy, which is hereby made part of this contract, a copy of 
which Application is attached hereto, and of the payment, in the manner specified, of the premiurg 
herein atuted, hereby endows and insures the person herein designated as the Insured, for the amounts 
named herein, payable as specified, subject to the provisions on the second and third pages hereof, 
which are hereby made part of this contract. 

THE INSURED __ > : YUEN TALI Kau 


Face AMOUNT OF INSURANCE 5 > ee VS be Lo OlLU eS SAG ND eae .. Dollars, 
payable at the Home Office of the Company, In Newark, New Jersey, twenty years after the date 
hereof, on the first _ day of_May. = 19 42, provided the Insured 
be thea living and this Policy be then in force; or immediately upon receipt of due proof of the prior 
death of the Insured while this Policy is in force. 

PAYABLE TO the Insured, if living twenty years after the date hereof, or, in case of the prior death of the 
Insured, to CHUL GIT NGAN, Beneticiary, Wife of the Insured.-— 


ACCIDENTAL DEATH BENEFIT__ z SS tek TNs Eee le HO USA, NED ee . Dollars, 
payable to the Beneficiary i in ‘addition. to the Face Amount of Insurance, in event of death by accident 
as defined in the clause headed ‘‘Provisions as to Accidental Death Benefit,” on the second page 
hereof, aubject to the provisions therein set forth. 

If there be no Beneficiary Ilving at the death of the Insured the amount of insurance payable ahall be 
paid to the executors, administrators or assigns of the Insured, unless otherwise provided in the 
Policy. The right to change the Beneficiary has______ been reserved by the Insured. 

TOTAL AND PERMANENT DISABILITY BENEFITS. 

MONTHLY INCOME__....TEN DOLLARS PER MONTH FOR EACH $1000 of the Face 
Amount of Insurance, payable to the Insured in event of total and permanent disability before 
age 60, subject to the provisions as to Total and Permanent Disability contained In the Policy. 
WAIVER OF PREMIUMS in event of Total and Permanent Disability as hereinafter provided. 

annual pRewium "77 Two Jundred Thirty three and 95/100 ~-Dollars, 
payable on the delivery of this Policy, the receipt of which premium is hereby acknowledged, 
and a like amount payable thereafter at the Home Office of the Company, or as provided under the 
heading ‘‘General Provisions” on the second page hereof, in ie for the Company's receipt on 
or before the following due dates, the tirat__ 
day of Mey -"~ 
in every year during the continuance of this Policy, until twenty full years’ years’ ‘premiums ‘shall h have ve been 
paid, or until the prior death of the Insured. 

IN WITNESS WHEREOP, the said The Prudential Insurance Company of America, at its office In the City of 

Newark, New Jersey, has caused this Policy to be signed by Its President and \ts Secretary, and to be 
duly attested, this first day of _ way ——— . 
one thousand nine hundred and twenty-two ° 


ar 


ot 
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Age 28 


Twenly-Year Endowment Policy —Anavel Dividends. Freese Fate ee A Years. Accidental Desth Beacit. 
Totel cad Permencsi Disability Provision: Meothly iastslmcats Wihewt Dedectioa from Insaramce, Wetver ol Preesiams. 


orm 12721840 


Exaiil A 


GENERAL PROVISIONS. —— — 
j i pe ‘ f premiuma annually in advance, but if premiums bo made payable quarte 

aap ee cane Premiunis.—This Poliey ix based upon ot tor the ican inagrones your 4p which death ovcura shall bo cea an indehte iy a ~ 

oually, any uapaid AT leans miele ao yably at the Homo tice of the Company, but may ho paid to an ngent of met any vi or ds tune 

eee 00 Ret aE cite 4 jenel by the President or tho Secretary and countersizned by an authori Wat the Cor ny. Tfnny p HT. 

dates wheo duc, in uxebaoge for officio! receipts sigue D) rein provided. ‘Tha 


; Pri iY i ivy xhall bo void and all premiuma forfeited te the pany, ¢xrept as 
ee beg aoe duo, aa weit on the Br ei ee fancy aeeeicitie ante rar thu nuxt paytavot becomes dag, except us to the benelita pros ided for herciu 
paymunt of any prea 


afier dofault in prumium oe Pees ; agin: 
ayment of Premlums,.—In the : wy 
aldged ite eniel time the Policy will remain in force, bat if the Pohey s 


sexcept the first, a grace of thirty-one days without interest will bo 


. any premium under thin Poliey 
PT ae : ts Jur tho the, current 


hal! beeors a elain within thu grace period the unpaid prem 


- oe i ve puyolte, , oer 4 ’ 
policy year ahall he deduct« “eee ae inant Bev tleiary has been reserved and if tho Tnaurel shoJl lave attciued fo majority avcording to Oh Jawa 
Change of Benetirlary.— II tho ie nay at nny tire while Uhia Policy is in force, by written notes te the Company at ita Hone Utlies, edicie 


of the State 1a whieh the Insured resides, tho Insure only When a pros inivt 


ry Aer 4 ia Poliey dh change to be subst to the rights of nny presions ns-wies md top Deceartetes cat 

tho Boncliciary CEE eater panera gia Comming Stemnan all rights of the tormer Me ary of Meneflenuries etiall — 

samba pry ree ah ignment of this Policy must be iu writing, and the Company shall nat bo deemed to have knosleden of nel mesigs tuntess the 
oe Oe H REET MPT et at the Home Onive of the Company. Tho Company w i not assume any respuistlulily tor the suhdity of aa asssemiaent. 

. ono eee Slik one year from tho dato boreof the Insured shall die by avicide—whether sane af iusanc—the liatility of the Company shall net eqened) tlie 


as ‘ his Polley, 
Meee Ee rte Pasiey shall be incontestublo after one year from its dule, vxecpt Car non-payment of premiimn, Lut if the age of the Pnsnred be ass 
atated the amuuat or amounta payabla under this Policy shall be auett os the preunii would have pucehused wt the correet age, i 

Indebledness.—Avy jadebteduess to the Compuny on account of this Policy will bo deducted ia any paynient or payments ur in woy ae Cthament yider thu 


Policy. , 
Relnstatcment.—If thia Polivy be lupovd for non-payme : i 

has not expired, upon written application und payment of arrears of premiuima with inter 

all indobtodness, provided such indebtediuss be not greater than the loan valug of thial 


i ili f tho Jasured satisfactory to the Company be furnished, ; ' ‘ 
ge seein nine ete.—No Sendiibec ee elalon oc privilege of this Policy can be waived or modified in any caso exeopt by an onitorsement hereun signed We 
the President, vue of tho Vico Prosidunts, the Secretary, ona of tho Assistant Seerctarics, tho Actuary, the Ansacuste Actuary or ono of tho Apsixtant Netuart » ND 
modificativn or change shall be mada in thia Policy except such aa iain accordance with the Jawa of the State in which the asimne inissucd. No Agent hos power in 
behalf of {he Company to make or modify thia vc uny other contract of insurance, to extend the tine for paying a premium, to waive way forfeiture, ar to bind the 
Company by making any promise, or by muhing or reecis ing any fepresentation or information. ; _ 

Basis of Reserve and Computations.—Tho resceve upon thia Policy for which funds ere to be held, exclusive of auy reserve on account of Disability fusur- 
ance and Accidental Death Boaetit, shall bo computed upon the American Expericnes Yablo of Mortality wilh three and onehalf pee cont. interes’ per aunum by 
the netlavel premium mothod. All computations ip accurdauce with tho terms of this Policy invalving net premiums o¢ reserve values based on u mortality table 
and interest shall be made upon the hasia bere stated, . Lt Mead ‘ ; 

Entire Contract Contained Io This Polley.—Thia Policy together with tho RAT a copy of which ia altuched hereto, contains and eanstitutea 
the entire cuotract between the partica hereto, and all stutementa made by the Insured slull in thu absenes of fraud be deemed tepresentations and uot warranties, 
and no atatement ahall avoid the Policy or ho used aa u defence te 4 claita thereunder uulesa’it he eoutaiped in the Application fur tho d'olivy and uutess a copy of 


auch Application be vadersed upou or attuched tu thy Policy when issued, 
DIVIDEND PROVISIONS. 

Annually during its coutivuanco ia force, if all premiuma theretofore dun have heen paid, this Policy will bo ercdited with a dividend from tho surplus earnings 
of the Company as ascertained uod apportioned hy the Board of Dircetura, Such dividend shall by (1) paid in cuah or (2) applied to tho reduction of the premium 
then duo, if any; or upon written request of the Tusured it may bo (3) applied to’the purchase of a paid-up addition to tho Policy, oc (4) left tu accumulate to the 
eredit of tho Policy with interest at tho rato of threo and one-half per cent. per unum plus such wdditional interest ua the Company inny deelare on such funda and 
payahle on maturity of the Poliey or withdrawable in cush on any anniversury of the Policy. Sueh paid-up adidition may he earrendered al any time for its full 
reserve at tho tiie of auch surrender. ‘Vho Caumpany reserves tho right ta defer the payment of uny eush surrender value for a period uot exceeding mincty duya 
after application [ur such cus aurreader value, If tho Insured shall select ny other divideud option the dis idead ehall be puid in cash. 


PROVISIONS AS TO ACCIDENTAL DEATH BENEFIT. 


utof premium it will he reinstated uny time after the date of lapse, provided the Eudowment period 
interest nt thecrate of five percent, per anim, together with the reinstatement of 
vlicy ub thu time of application for such remstatement, wad provided evidence 


Disability Beuctita, as hereinafter provided, shall be allowed under this Pohey, there 

Before making auy pay went on account ot aceidental death, the Catapany shal 
prohibited by law. ; = . AC) ae ae 

Tho Accidental Death Weuclit ia granted in consideration of the payment af an extra, ...--..- annual premium of &.~ 807... » Whirh is included in the 
amouot of the premium stated oa the first page bere! and whieh is payablo at the aame tire and aubject to the sume provisions aa to payment as the regular 
premium uoder thia Policy, é 

PROVISIONS AS TO TOTAL AND PERMANENT DISABILITY—WAIVER OF PREMIUMs— 
MONTHLY PAYMENTS TO TILDE INSURED. ° 

Disablilty Before Age S0—Walver of Premiunos.— If the Insured, after the first premivin on thia Policy bas been paid, shall furnish dua proof to the Com- 
peony, while this l'ulivy ia iv tull force and efert and while there is ne default in thu payment of premium, that he, nt any time after payment of auch tirst premium, 
ante jess than sixty years of agu, from, any cause whatsaeser shall have became Veet isabledl or physteally or dentally incapacitated to such an eatent 
that he by reason of such disability or incupacity ia rendered wholly and permancatly unable ta engayo in any accupation or perforus any work for any kind of com- 
pensation of finaucial value, thu Company upon receipt of such proof will waive the payment of cach premium that may become payable thereafter under thia Policy 
during auch disability. Without preyndicu to any other cause of disability, tha permanent Joss of the eight of foth eyra, or loss by severance of hoth banda above 
the wrista, or of both [oct above the ankles, or of one Hand saul one foot, shall bu cousidercd disability or incapacity within the meaning of Ha provision. P 

Disabillly Before Age 66—Monthly Incame to the Enyvured.—If auch disability aliall ocene Leforo tho Insured iv eixty years of ago and prior to the 
maturity of the Poliry ag au Endowment tha Coupany will, ta nuddition tu eueh waiv pay to the fusured wonthly usspecitied ou tho dirst page hereof, the sum of $10 
fue cach $1,000 of the Faeo Amount of insurauce vader the Poli The direst monthly payinent shall ba made «ix munths after the Cumpany elall have recetyed: + 
auch proof and subs queut paymeuts ehall be mudu en the trot day ol cach mouth Uherealter during such dixalility, lnterest duo on any udebtadnesa under tho 
Policy may be deducted from such monthly ineome payinents. : 

Such waiver of premiums aml such mouwthly poly eball be sitianal to all other benetits and obligations under this Policy except as te Accidental Death 
Benefit and the Policy ahall bo continued in force nnd the Face Amount of Insurance, leas any indebtedness, sliall heeouw duv aud payablu at death or maturity ia the 
samy manoer as if the Insuced bad actually evutinucd to pay the premiums, 

Disability After Age 60—Walver of fremlums With Reduction of Face Ainount of Insurance.—If the disability of tho lusuret ax de tined above shall 
oceur after the Insured ia sixty yoara of age, (he Company upen feceipt of dug pruol of auch disability will waive the payment of cach premium tat may beeomu 
payablo thereafter under thia Polivy during aueh disability, but the Face Amount of Insurnice hereundee ahall bee eudieed by the amount of each preuiuin so waived, 
aod any loan aud non-forfciture values shitl thereafter be baved upon the Pree Amount of biesuranee thaa reduced, 

pecerny from Disabliity.—The Insured, upon demand by tho Company at any timo during auch disability and Defore the Company's hability hereuud: ¢ 
has ecaged, shall furnish duo provf that he actually coutinues ina state of disability, ag defiued above, atl in ease of hia failure so to do the Insured shall bo deemed 
to havo recovered from such ptate of disabihiy. 

Jo tho event that the Jnsured recovers from such state of disability no further preniuma ehall bo waived nid no further monthly paymenta aball be made, 
aod any insurancy under the Polivy, exchrive of the Aecuhatal Death Henetit, ut tho Gane of such recovery shail be contiuved in force subject to the paymnvot 
hy the Tusured of any premiums fillings duc thereatter. 

Extra Peetnlum for Total and Permauent Disability Kenetits.—Tho Total and Jtermnnent Disability Meu fits are granted in consideration of the payment 
of an oxtra...-... .. apnnil preminin of 8 Yeh. 22. ,, whieh is included iu thu amount of the premiuin elated on the first pago hereof und which fa payable at 
the same time and subjeet to thesaiae pros ions aa to payinent na tho regular promiuns under thin Policy, provided, however, that ja no evcut shall said extra preiuin 
ho payable oa or after Une anniversary of thy Joliey nest succesding the dato when the Insured attains siaty yenra of age. 


LOAN PROVISIONS, 


if this Potiey be continued In force, the Insured may berraw from the Company, without tho consent of the Beneficiary, ilany, named herein, with interest 
at tho rate of six per cent, per annum, payablo at the end of curh policy year, on the solo security of thia Policy, un amount up to tho fimat of the tash Surrender 
Valuu hereinafter epecilied after deduct ing therefrom all other mdebtedness on aceount of thia Polie yo by moking written application far tho lam and assigning the 
Polivy to the Company as seenrity. Failure to repay any such indeldcdness of ta pay interest shall not avoid the Puliwy unless the total indebtedness Cheran to 
the Company shal sua or«arcen) the log value at ther tits of auet Ire, nee until one month alter notier ta that elleet ediall hava be wailed hy the Company 
tu the last koown address of the Disared, of the person fo whom the wt bunds, and of the assignes of peord at the Home Utheo of Uae tompany, if any. Tho 
sited reeerses the right to defer uny Joan, otlier Unni te pay prenmians on policies in the Conpany, for a period not exeesdiig uiaety days atter application for 
auch lvan. : 

(Note.—At any the daring the comtinuanes of thes Policy a statement of any antstaudiag iadebiedues on aecauid of the Poliey «ill be firniclied an request.) 


NON-FORFEIVURE PROVISIONS. 
POLICY NON-FORPEIVANLE AFTEI PUOT YEAS PREMIUM WAS BEEN PAID. 

Non-forfelture Vatuc at End of Virst Polley Ye If this Poliey after ding ia lores ono full year from ite dato alindd lapse for non-payment of preminn, 
tho Company. will continne in force the inscrnned under thoddiey, Cselasivaot Disalahiy and Accidental Death Phe ne tits, fora pertad af sisiy dbs s trom the die date 
of such premise © bon the fia t pogo hereof, as lt ot d in the following tables provided, howeser, Ghatol the death af the Diswed efull nceur during the 
pee of continued ireursnee herein dain d, there ehidl badednc ted from the amount payable by thu Campany any premium that would ave hevome dito on this 

fuliey up te the tusof the death of the Insured ifthe Dohey had been continued in force, aa " 

Cash Suctunder Value.-- [f this Mediey he logally surrcmdcred to the Com ny within thre months after tho ond of thy eccoud year rate iis dato of ny 
year thereafter, andf all premounis, requined by the to rimptet the Policy, to anal of that year have leon paid in tall, the Company itt jauy Therefor he son indie 
cated hy the following talie, less any indebtelinss to the Co npany on wecount of thia Policy, Tho Company re--tves the right ta defer the pay ment of any Carb 
Surnader Value fern pe rind not cseqdng mnecy dese alter appheation fur avel: Cas Surrender Value, " a 

; Pald-up Endowment Policy. If thicDoti-y, alter being ie foreo (wo fall yearafrom ita date, shalt lap-« or become forfeited for the mn-pay nent of any pre- 

nium on the date when due, ad a on the first page he andof the Pohey be not suprened [forat< Cosh Value, the Company will issie a neu-peartienpat img 
np Kndosne nt Polies dated on the due date to @ tach pr uit havo be npaid, aml asepecned in the Gate. mg table, to maduco at thie es athiad nS 

tho legal aureender of (his Poley within thereon walter Choenodatote «hich prenuntis bisa bs en ps provided, however, that if tl ehtendness 

to the Company on account of Ui Pohey the wmoant of aneh Pra vp Eudoaront Poly will bare daccd hy the proportion that tho total ir a bears te the 

then tabular Cash Surrender Vatuo of this Poles. Sach Pardenp Rucow ment Poles atinll neat provide Cor Disalihty ot Accideotal Death Benetits, 

. Antomatic Fatended Insurance. this Policy, boving spaced of hee orf itedl avepevitiod in tha chose, * ‘aid-up Enduwuieot Ioties,” above, be not 

gurreadered for ita Cub Veluoor fora Picd-up Kndoa ment Pali yet i hout any action on the yout Caf the Preured, a 

Don-participahinag Vaidl-up Vern Poliey for sie fal ancent insare ly this Pulies,« wived! Da~atality and. ath Benefits, thadate of such VPaid-up Term 

Tohey to be tha due dateras apes onthe tir t pogedy roof to slach pr inioma pn thie Policy hovetbern par, and te coutinge in fares for tes bere Midheatedd fos the 

follosing table, and to poovicto that, if the In-nrad bo heingat theend of (hotenaatated, the Puro Badow ment epecificd in anol talhe shill | ad to the insured an 

cash; provided, boweyer, that the Jnsured shill got have the right to bercaw onaach Dohey and that if ther bo any indebtedac- cto thet yor runt of tla. 

Policy thoamount of such Maid-up Term Polv s ebsll bey the Face Amount of Pnaurince undet thes Pohey } sa the aueeint of aneh ind Wtehn =<, ond the term for whieh 

sueb Paid-up Term Molicy ahol) run shal! boethanced te that term far w hich She Cash Sarendeer Valusaf this Policy bo rein speciied, alter detnetiog auch indebtednes . 

will earry the oxeliftts] emeuatat Single Pronauin Terin rate 4, euch term not ¢ ered, however, the une cred portion of tho Hades ment permed; and the amount of 

the Pure Endowment, if any, shall be changed to that amount s hich the remainder of the cash value of the Poles after deducting the wadehtedness and the sagt: 


[Sila for cueh Term Inuraney will puecha at Single Preauum Pure Eadopment rates, Tho Maid-up Teem Policy sill bo delivered on the egal surrcuder of this 
Y ; : 
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DECLARATIONS MADE TO THE MEDICAL EXAMINER 
In continuation of and forming @ part of my application to Tha Psudential Inaurance Company of America 
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ret yearn? 


en ar ane 


we yon oop had—taaseer Yeu Nok Mrme eie fall parurabars im © ne wie 
Cee} - = = 
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ii Cash Surrender Values Under Pald-up Endowment and Pald-up Term Polleles.—If this Policy shall lupse, an above, and a Paid-up Endowinent Police 
issued or u Paid-up ‘Merm Policy be put in force in liew thereof, such Paid-up Endowment or such Paid-up Term Policy may be surrendered at any time for ite fa 
Fererve value at the tine of sach surrender, Tho Company reserves the right to defer the payment of uny cash eurrendcr valao for u period not excecding niucty: duye 


atter upplivation fur such cash surrender value, 
'TAULE OF LOAN AND NON-FORFEITURE VALUES, 


(Valucs subject to reduction on account of any outstonding tndebteducss ax heretofore provided.) gee 


‘The ash Surrender and loan Veluen, Paid-up Endowment Policica nad Pure Endowment ataied In the following table apply to a policy of $1000, Face Amoant of 


Tasurunre. Aa the Fare Amount of Insurance under this Polley ix sD000L 5 -the Caxh Surrender and loan Vatue (column 1), the Paid-ap Endowment Polley 
(column 2) ur the Pure Endowment (columa 3) evallable in any yeur wilibe Live ti-cs.. 5: el _ tho amount atated in the table below for that year, 
sateted ani eetioad Meee ee | tae te ee ty we |) “Hiei amination Man keaiieeg tae) areas eae 
(ore Amovat of fexarance Amcoat of feseracce 31000 of face Amonal of trsaracce | face Amesal ol fesareace © Amogal of Insurance $1000 of Nace Ameust of fassraoce 
H year None None [Nati GQ. Daya | N¥carw $428 00 $575 00 9 Yeum, $526 00 
2 eure $50 00 $88 00 | 6 years, 263 “ ly 482 00 628 00 fs} 590 00 
30% 82 00 140 00 el 9 4a: las“ 540 00 681 00 (ae 653 00 
loge 118 00 197 00 al{s}) $16 00 | mu © 601 00 734 00 (3) & 714 00 
5" 160 00 258 00 alley 104 00 | (ie 666 00 787 00 5 * 774 00 
6" i 198 00 311 00 14 + 179 00 | 16 « 726 00 832 00 4 « 823 00 
y 239 00 363 00 aks) 252 00 | 17 * | 790 00 875 00 ej 870 00 
a8 282 00 416 00 We & 325 00 | ig © 857 00 918 00 a © 916 00 
gi 328 00 469 00 qal & 392 00 ! 19 + ' 927 00 959 00 aL 959 00 
1 « 376 00, 522 00} 10 » 460 00 | » = 1000 00 Policy Payable 


The non-forfelture values in the vbove (ible are haved upon the Americun Experience Table of Mortallty with three and onz-hall per cent. loterest per unnunt, and the net value 
of ony such non-forfelture valu, from the second to the end of the fifteenth year, ls ut beast equal to the entire reserve on this Policy, sccording to the foregoing atindurd, lese a percentage 
{not more than two end one-halfi of the Face Amount of Inavrance under the Policy: thereaficr, auch net vatue la cho loll reserve by sald etandurd, less «surrender charge, If made, uf nut 
more thae one-tweatieth of oae per cent. of the Fuce Amount of Insurance vader the Policy. 


if the Face Amount of Insurance be increased by dividend additions tho Lean and Cash Surrender Values will be inereiase - the UERE ay 
such additions and the other non-forfeiture values modified accordingly. e tnereaal hy The ae 
If the premiums en this Policy bo pa in quarterly er xemi-annual instalments, due allewaneo will he made in computing yalues from the above table for that 
portion of a year's premium paid over und above tho full number of yours’ promiums indicated; provided, however, thet if more than one hut fess than two full ye: ie 
premiums shull have beon paid an nllowunes of fifteen days of continued insurnnce will be mado for euch quarter of a year for which tho premium hus been paid. a 


2 1 - cea) a q . * . 
PROVISIONS AS TO MODES OF SETTLEMENT AT MATURITY, 

The Insured may at any time while this Policy is in force, subject to the rights of any assizneo and with the power of revocation, by writte ie) : 
pany, designate any one of the following options us the mannee in whieh tho amount of insnrance shall he arate Jiew of being mat TDR al ae ae 
will then endorse on the Policy that payment shall be made according to Lhe optign designated, but it the Tn-ured still lave made ne pact designation the Teenie 
shall have the right of designation; provided, however, that in no event shall Optien | or 2 be nvuilalte to an indisidual Beneliciary if the amount of cach instalment 
payable thereunder to such Beneficmry would be less thao $0, noc shall Option 3 bo available if tho amount of in-urance payable be tess than Stila nditent 
of said ee shall be available if tho Beneliciary bo a corporation or a firm, Wf this Poliey mature as an Rodow meut and bo payuble to tho Jusoredll nudliteiia 
Insured shall designate eno of tho following optious as tho modo af settlement, tho provisions of such option shall he construcd as applying to the tneured in the scr 
manner as they would have applied to tho Bunefieiary if tho Policy ind matured by death. : : ie 


Option1, Monthly Insialuients for befintte Nuniher of Years.—Tho amount of insurance or cc purt thereof tole payable it itl y instil 
each instalment of the auount stated for the definito number of yeurs selected, together with dividends, if ree arcane bile tu aller fatludfiae inte ey ee 


Number ef Years Doring Wb hich 
Monibiy Instalments Are Paid 


9110} 2L de [13 | 1s fie om as om] au | ON Rb ae wey 


Boy Lin cee, Le | ' $9.00 $5.39 
t | , 


a es ee 
Amount of Monthly Instalmeot 


| 
Per $),000 of Insurunce #28 oy eee #17.85,515.26 $7.87 | $3.42 | $7.03 $0.69 | 


pees 


Optiun 2. Monthly Instalinents for Delintte Number 6f Years and Contlauously Thereafter.—The amount of insurance or a part dheresf ty he 
ayable in equal monthly instalments, cuch instalment of the umount stated for the age of the Renelieiary at tho death ol the dusared, together with dividends 
if any, and payable during the dufinite number of years selected, and thereafter so lomg as the Boueticiary shall live, as specined on the following table: : 


pS AR A RR 


OUNTICE Derinite . - Aq or Hexericisi Wii Porey Bicovtis «Chant 
ae Newuem ye pf : 
Mostuny INsTaLMEST [or Yeaun' and | 17 | 18 | 29 ee zz | 29 [| an | as | ae | az | os | 29) og) o-oo | wy an Be ae | 7 | 36 
I 


ren $1,000 oF SS ; <=, ale “ial Ee _ 
Insurance, PayanLe 6 Yeure | $3.91 $2.94 | $3.96 | $9.98 $4.00 $4.09 | $1.06 s1.08| sat sual san] $4.21 64.25) ses nine 
Deaixe Years StaTep -— j ! 

ano TULCREAFTER | 16 Yeure | $3.87 | $3.59] $3.91 | $3.03 


H.36 $i.al $1.45 $h.c0 | $4.53 ! $4.05 st.ci $4.73 
‘ 


$3.95 $3.93 | $4.00 $45.03 | $1.06 | $4.09 | $4.92 | $4.15 | $4.19 $4.22 $1.26 $1.30 $4.94 | f4.ap $69] $44n/ 545 $1.59] 1.04 


| 
a | | | 


“VLnIND Livretine : 
13 Yeara | $3.si | $3.43 $9.05 | $3.87 | $3.69) $3.91 | $3.94 | $3.96 | $3.99 | 14.02 | $4.05) St.0n) $8.11 | S40) Shy $4.2) $4.25 s1.24| Ho S$4.ay S02 Be $0.53 


or THE 
Henericragy 


— ee | ee | ae | ee ee | en ee E: E 
| 20 Yeuru | $3.74 | $3.70 $3.78 | $9.40] $3.02 $3.84) $3.86 $3.99 | $3.91 | $3.94 | $3.97 $4.99] s4.02] s1.05 S149 $4.02 $405 


LAELD $1.23 | | aL | #125| $t.aa 


UNITE Age or Hrseete Mites Porter Hpcovwies a Chant 
NntouNiiod Deiniy P ee Sp. or | fs cuuny V tes Porter F reo AULA 
Montnuy Isstauaest [or Years fo ll ep st | a | 3s | BA th BS Re a7 ferme) es 
‘ Js eee ae Oher, 


Ven 81,000 oF 
Ixavaasce, Pavauty 6 Years | 
Diswso Yeats State |—— 
asd Tugngarren 
Deawo Jaretive 
or THE 
Hexcriciidy 


| t5.z0 teoa| srs £7.40 $7.61) $3.87 


16 Yeura 


$6.86 si.02| 2.1% 
£1.97 | $5.04, $5.12) $5.20 $5.28) $5.96) $5.49 $5.53 $5.62; $171 $5.61 | $5.90 $5.99 | $6.0x 


: 4.33] 83.46 


$4.83 | $1.90 


15 Yearu #617 $6.26 | $6.34 


$9.49 | $4.54] $4.59 | $8.64) $4.70) $1.73 sea s4.n0 $4.92 | $4.97 $0.03 | sviuy | $5.18 $5.20, $5.25 azaul as 


26 Yeurn $3.4N $5.55 | 


Optloa 3. Trust Fund.—Tho amount of inaaranco or any portion thereof not less than $1,000 to he left darius the lifetime of the Beneticiary in trust with 
the Company, and the Company will py thereon, so long as tho suid amount or suid portion thereof remmiin with the Comprary, interest a the ncte o€ three and 
one-half per cent, per annum, Logothor with dividends, if any. ‘The said Trust Fuad shall bo paid ut tho death of the Henefciary ta tho executors or ndunivistraters 
of the Beneficiury. 

Annual, Scnil-Annnal or Quarterly Instalments, computed at tho rato of three nid one-holf er cent, pes wnnam compound interest, will be paid vpon 
request ia ficu of the monthly instalments provided uuder Options 1 nad 2, voless the Insured shill hive otherwise direcied in writing. 

Vopald Instalments at Death of Benefictary.—if ono or moro instniments shall actuntly bo paid in accordance with the provirions above and if the Bene- 
ficiary whall dio beforo ull instalments payable sholl have been paid, and if thera be no contingent benclicinry designated by the Insured or by the Heneticiary 
nfter tho death of the Iysured, tho unpaid instalments will bo commuted at tho mato of three nnd one-half jar cont. par wnauM compound interest and paid in one 
suv to the executors or administrutary of tho Jeuaticiary. 

Dividends with Instalmeafs or Interest.—-If the nmount of insumuco bo payable in instalments, monthly or otherwise, or be deft in trust with the Company, 
any dividend from the surplus carnings as ascertained and npportioned by the Bourd of Directors ou necount of amounts sv payable will cifeet an Inerease in the iustul- 
ments or in the interest puyable on uccount of the trust fuad, but no dividend will be declared ou instalments payable after the period fixed for inetalments aes 7 
! 


oan 1291549 


§ Clerk's Note: y 
For page 7 see back hereof, 
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[Title of Court and Cause. | 


AMENDED ANSWER TO PLAINTIFE’S 
AMENDED COMPLAINT. 


Now comes the defendant above named by its at- 
torneys, Frear, Prosser, Anderson & Marx, and for 
answer to the amended complaint heretofore filed 
herein shows unto this Honorable Court as fol- 
lows: 


i. 
Defendant denies the truth of each and every 
allegation in said compalint contained. 


igE 

The defendant hereby gives notice to the plain- 
tiff that it intends to rely, among other things, upon 
the defenses of misrepresentation and fraud by the 
insured in connection with the procurement of the 
policy upon which this action is based. 

WHEREFORE, defendant prays judgment that 
said complaint be dismissed with costs to said de- 
fendant. 


Dated, Honolulu, T. H., January 3, 1924. 
THE PRUDENTIAL INSURANCE COM- 
PANY OF AMERICA. 
By FREAR, PROSSER, ANDERSON & 
MARX, 
MUS 
Its Attorneys. 


10 Chun Ngit Ngan vs. 


Due service of the foregoing amended answer is 
admitted this 3d day of Jan’y, 24. 
THOMPSON, CATHCART & BEEBE, 
Per E.. H. J 


[Endorsed]: Filed Jan. 3, 1924, at 2:30 P. M. 
[8] 


[Title of Court and Cause. | 


DECISION. 

This is a suit on an insurance policy issued by 
the Prudential Insurance Company of America on 
the Ist day of May, 1922. 

The name of the insured was Yuen Tai Kam and 
the beneficiary is Chun Ngit Nhan, designated in 
the policy as the wife of the insured. 

The amount of the insurance is $5,000.00. It was 
admitted at the trial that the insured died on Feb. 
oth, 1923; that at the time of his death, all pre- 
miums due under the policy of insurance had been 
paid; that the plaintiff is the beneficiary named in the 
policy, and that she was the wife of the insured; 
that due notice of the death of the insured was fur- 
nished the defendant under the provisions of the 
policy; that no court proceedings were taken by the 
defendant to contest its liability under the policy 
within one year subsequent to its issuance. 

Evidence was introduced by the defendant tend- 
ing to show that at the time the insured made appli- 
eation for insurance, he made to the examining 
physician certain false and fraudulent [9] state- 


The Prudential Ins. Co. of America. aBl 


ments concerning his physical condition and the 
state of his health, and I am of the opinion from 
this evidence that the insured thus practiced a fraud 
on the defendant and that if the insured had truth- 
fully stated to the examining physician his physical 
condition, the defendant would not have issued the 
policy. The policy of insurance contains the fol- 
lowing provision: ‘‘This policy shall be incontestable 
after one year from its date, except for nonpay- 
ment of premium, but if the age of the insured be 
misstated the amount or amounts payable under 
this policy shall be such as the premium would 
have purchased at the correct age.”’ 

Before the expiration of one year from the date 
of the policy, and subsequent to the death of the in- 
sured, the defendant, thru its agents, called on the 
beneficiary at her home in Honolulu and tendered 
to her the full amount of the premiums that had 
been paid on the policy and demanded its return. 
The beneficiary declined to accept the premiums 
tendered to her and declined to surrender the policy. 

It is the contention of the defendant that because 
of the fraud practiced on it by the insured, 
the policy of insurance was void and that in thus 
tendering to the beneficiary the premiums that had 
been paid and demanding a return of the policy, the 
defendant contested the policy as it had a right to 
do. 

The plaintiff on the other hand contends that 
the defendant could only have contested the policy, 
on the ground of fraud, by instituting, within one 
year from its date, some appropriate legal proceed- 
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ing challenging its validity and that merely tender- 
ing to the beneficiary the premiums that had been 
paid and demanding a return of the policy were 
not a contest within the meaning of the law. [10] 

The weight of both reason and judicial authority 
in my opinion support the plaintiff’s contention. 
The defendant having failed to contest the policy 
of insurance within one year after its date by insti- 
tuting suit for that purpose is now estopped from 
questioning its validity. Judgment will therefore 
be entered for the plaintiff against the defendant 
in the sum of $5,000.00 together with 8% interest 
on that amount. 

[Court Seal] JAS. J. BANKS, 

Third Judge. 


[Endorsed]: Filed at 10:35 o’clock A. M., May 
10, 1924. [11] 
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In the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii. 


L.—No. 10307. 


CHUN NGIT NGAN, 
Plaintiff, 
VS. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


JUDGMENT. 


Pursuant to the decision duly rendered and filed 
herein,— 

IT IS THE ORDER AND JUDGMENT OF 
THIS COURT, that the plaintiff, Chun Ngit Ngan, 
do have and recover of the defendant, The Prudential 
Insurance Company of America, the sum of Five 
Thousand Five Hundred Three and 33/100 Dollars 
($5,503.33), together with costs taxed at $171.33. 

Dated, Honolulu, T. H., this 12th day of May, 
A. D. 1924. 

[Court Seal] JAS. J. BANKS, 
Third Judge of the Circuit Court, First Judicial 

Cirewit, Territory of Hawaii. 
O. K.—FREAR, PROSSER, ANDERSON & 
MARX. 
Ne: 

[Endorsed]: Filed at 3 o’clock P. M., May 12, 

1924. [12] 
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EXCEPTION TO DECISION AND JUDG- 
MEINE, 


Now comes the defendant above named by F rear, 
Prosser, Anderson & Marx, its attorneys, and hereby 
excepts to the decision heretofore rendered and filed 
in the above-entitled cause on the 10th day of May, 
1924, and further excepts to the judgment entered 
in the above-entitled cause in favor of the plaintiff 
and against the defendant filed herein on the 12th 
day of May, 1924, on the ground that said decision 
and judgment are contrary to law, contrary to the 
evidence and contrary to the weight of evidence in 
said cause. 


Dated, Honolulu, May 138, 1924. 
FREAR, PROSSER, ANDERSON & 
MARX. 


M.F.P., 


Attorneys for Defendant. 
The foregoing exception is hereby allowed. 


Dated, Honolulu, May 18, 1924. 


[Seal] JAS. J. BANKS, 
Circuit Judge, First Judicial Circuit, Territory of 
Hawaii. 


[Endorsed]: Filed May 13, 1924, at 3:30 P. M. 
[13] 
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INDEX TO WITNESSES. 
Direct Cross Redir. 


Gar NMeliccart 2.528 7 12 

CLOUD SU ts ON teem ere chen a 2 13 15 

Pualireder. Lange 2.05572 17 20 

CA mle Tagoart (réc.) ......2.. 22 24 27 
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JAMES L. HORNER, 

Reporter. 


Filed at 11:40 o’clock A. M., June 23, 1924. Sibyl 
Davis, Clerk. 

No. 1556. Ree’d and filed in the Supreme Court 
June 23, 1924, at 3:10 o’clock P. M. Robert Par- 
ker, Jr., Assistant Clerk. 

No. 1612. Filed in the Supreme Court, Apr. 14, 
720, it 3:20 0 clock P. M. Robert Warkere ii, 
Assistant Clerk. [14] 
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TRANSCRIPT OF TESTIMONY. 
May 2, 1924. 
(The Clerk calls the case.) 
Mr. PROSSER.—Ready for the defendant. 
The COURT.—What says the plaintiff ? 
Mr. BEEBE.—We represent the plaintiff, if your 
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Honor please. This is an action on a life insurance 
policy. 

The COURT.—Are you ready ? 

Mr. BEEBE.—Yes, if your Honor please. 

The COURT.—Now, what is the suit about? 

Mr. BEEBE.—The action, if your Honor please, 
is one by Chun Negit Ngan, a Chinese woman and a 
beneficiary in a life insurance policy issued by the 
Prudential Life Insurance Companuy of New Jer- 
sey. The complaint, which is short and I will read 
to your Honor, sets forth. (Reads.) [15—1] To 
this complaint the defendant filed an answer, or an 
amended answer, as it is termed, denying the truth 
of every allegation in said complaint contained and 
giving notice to the plaintiff that they intended to 
rely, among other things, upon the defense of mis- 
representation and fraud by the imsured in con- 
nection with the procurement of the policy upon 
which this action is based. 

The COURT.—The issuance of the policy is not 
denied, is it? 

Mr. PROSSER.—No, sir. 

The COURT.—Is it denied that the premiums 
were paid? 

Mr. PROSSER.—No, sir. 

The COURT.—Is it denied that the insured is 
dead ? 

Mr. PROSSER.—No, sir. 

The COURT.—That is not denied. 

Mr. PROSSER.—The only issue in the whole 
ease, 1f your Honor please, is whether there was a 
legal contest within the so-called contestable period 
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of one year. That’s the only issue in the case; that 
is, beside the issue of fraud; of course we contend 
that, because of fraudulent misrepresentation made 
by the insured at the time he applied for the policy, 
the policy was absolutely void, and the proper 
notice of rescission and tender back of the premiums 
was made by the company prior to the expiration 
of a year. 

The COURT.—Yes. I assume then—may I as- 
sume that the [16—2] plaintiff—that you con- 
cede the plaintiff’s prima facie case? 

Mr. PROSSER.—We admit the making of the 
application, the examination of the insured by the 
company’s surgeon, the issuance of the policy on 
May Ist, 1922, the payment of premiums by the 
insured, and his death on the 5th day of February, 
1923, and that the plaintiff in this action is the party 
named in the policy as beneficiary thereunder. 

The COURT.—Notice of death? 

Mr. PROSSER.—And that notice of claim was 
filed with the company. 

The COURT.—AII right, then, I would think that 
that would make out the plaintiff’s— 

Mr. BEEBE.—Do you also admit that no action 
was instituted by the Prudential Life Insurance 
Company for the purpose of contesting or annulling 
this policy ? 

Mr. PROSSER.—We admit on behalf of the de- 
fendant that no legal action, that is, no court ac- 
tion, was taken by the defendant during the period 
of one year after the date of the policy for the pur- 
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pose of rescinding the policy or otherwise. 

The COURT.—I would think, Mr. Beebe, that 
made out your prima facie case? 

Mr. BEEBE.—Yes, if your Honor please, if I 
may be permitted, then, to introduce in evidence 
the pohey— 

Mr. PROSSER.—One minute. If your Honor 
please, there [17—3] is going to be considerable 
discussion, probably, on questions of law here, and 
I have some documentary evidence to introduce 
also, and also the evidence of a tender. We have 
the testimony of about five doctors in this particu- 
lar case, and I would ask that they be permitted 
to go until, say, to-morrow. I don’t like to keep 
those gentlemen here. 

The COURT.—AII witnesses in this case will re- 
turn on Monday afternoon at two o’clock. 

(Recess. ) 

Mr. BEEBE.—If your Honor please, Mr. Prosser 
just advised me that he is willing to admit that Chun 
Ngit Ngan, the plaintiff here, is the wife of the de- 
cedent Yuen Tai Kam. 

Mr. PROSSER.—That’s correct; we’ll admit that. 
You want to offer the policy ? 

Mr. BEEBE.—I will then offer the policy in evi- 
dence. 

Mr. PROSSER.—No objection. 

The COURT.—It may be received. 

Mr. BEEBE.—Does your Honor wish me to read 
the policy ? 

The COURT.—No, not now. 
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Mr. BEEBE.—That is the plaintiff’s case, then, 
if your Honor please. 

The COURT.—Now, I understand, My. Prosser, 
from your statement that your defense is that the 
policy was procured by the misrepresentation— 
[ 1S—4] 

Mr. PROSSER.—Briefly, our defense is this: 
That at the time the insured apphed for the policy 
he was examined by the company’s physician and, 
in reply to questions asked him by the company’s 
physician, made certain material statements, which 
material statements were untrue, knowingly, and 
were material, and if those statements had been an- 
swered correctly, why the company never would 
have issued the poliey. That within the period of 
one year the company ascertained the falsity of these 
statements and shortly after the death of the in- 
sured notified the beneficiary under the policy, the 
plaintiff in this case here, that the company would 
refuse to pay the policy because of fraud of the 
insured in the matter of his application, answering 
questions, ete., tendered back to the beneficiary, the 
plaintiff in this action, the entire amount of the pre- 
miums paid, demanded a return of the policy, and 
the plaintiff in this case refused to accept the re- 
turn of the premiums and refused to deliver the 
policy. 

The COURT.—Does the policy—In its terms does 
the policy become incontestable—? 

Mr. PROSSER .—After the period of a year. 

The COURT.—After the period of a year. 

Mr. PROSSER.—And this rescission and tender 
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was made within a year. 

The COURT.—Mr. Beebe, I understand from 
counsel’s statement that before the expiration of the 
vear from [19—5] the date of the policy that 
the insurer tendered back the premiums that had 
been paid on the policy—I understood that to be 
your statement? (To Myr. Prosser.) 

Mr. PROSSER.—That’s our statement, ves. 

Mr. BEEBE.—No, if your Honor please, we will 
not admit that. 

Mr. PROSSER.—That’s an issue of fact, if your 
Honor please. 

We desire to offer the application made by Yuen 
Tai Kam to the defendant company, dated Hono- 
lulu, March 20th, 1922, and signed by Yuen Tai 
Kam. 

Mr. BEEBE.—No objection. . 

Mr. PROSSER.—Ask it be received as an ex- 
hibit and marked Exhibit ‘‘A”’ on behalf of the de- 
fendant. 

The COURT.—Yes, the clerk will mark it. 

(Received in evidence and marked Defendant’s 
Exhibit 1.) 

Mr. PROSSER.—We now desire to introduce in 
evidence declarations made to the medical examiner 
on the 2ist day of April, 1922, signed by Yuen Tai 
Kam, witnessed by Dr. F. F. Hedemann on the same 
date. Any objection? 

Mr. BEEBE.—No objection. 

Mr. PROSSER.—Ask it be marked as an exhibit 
in its regular order. 
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(Received in evidence and marked Defendant’s 
Exhibit 2.) 

Mr. PROSSER.—Mz. Beebe, are you willing to 
admit that Dr. Iga Mori is still without the Terri- 
tory of Hawai? [20—6] 

Mr. BEEBE.—Yes. 

Mr. PROSSER.—We now desire to introduce in 
evidence as an exhibit in this case the stipulation be- 
tween counsel for the defendant and counsel for the 
plaintiff relative to the testimony which Dr. Iga 
Mori would give if present in court, it being ad- 
mitted that he is not within the Territory of Ha- 
wall. 

(Received in evidence and marked Defendant’s 
Exhibit 3.) 

Mr. PROSSER.—We now desire to introduce in 
evidence as an exhibit on behalf of the defendant 
stipulation of counsel relative to the testimony of 
Dr. Ed. De Megho, and request counsel to stipulate 
that Dr. De Meglio is without the jurisdiction of this 
court. 

Mr. BEEBE.—I will admit. 

The COURT.—It may be received. 

(Received in evidence and marked Defendant’s 
Exhibit 3.) 
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A. It was on April the 7th, 1923. 

Q. How do you locate that as being the date? 

A. Why, we had received a cablegram from the 
home office of the Prudential Insurance Company 
that the claim was invalid and we should return the 
—make legal tender of the premium which had been 
paid to the company by the holder of the policy. 
[22—8 | 

Q. I will show this cablegram, dated April 4th, 
1923, and ask you if that’s the cablegram to which 
vou have referred ?. 

A. Yes, that’s the cablegram. 

Mr. PROSSER.—I ask that this be received in 
evidence as an exhibit on behalf of the defendant in 
its regular order. 

(Received in evidence and marked Defendant’s 
Exhibit 5.) 

Q. Now, how long after the receipt of that cable- 
gram was it before you saw the plaintiff in this 
case ? 

A. I don’t remember exactly what day of the week 
that was, but I know it was two or three days before 
I could find her; it was on a Saturday morning that 
we found her home. 

Q. Was it the Saturday after the receipt of that 
cablegram ? 

A. It was the Saturday after the receipt of that 
cablegram. 

Q. That would be the 7th of April? 

A. Tth of April. 
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Q. Where did you see her? 

A. In her home, on Riverbank Lane, I believe it 
is called, off Nuuanu Street. 

Q. And who, if anybody, was present at the time? 
Did you talk with her on that occasion ? 

A. Yes, I spoke to her, explained the circum- 
stances. [23—9] 

@. And who, if anybody, was present besides your- 
self on that occasion ? 

A. Mr. A. R. Lange, who is also an employee of 
the Hawaiian Trust Company, and Mr. Chun Tai 
Sun. 

Q. And what, if anything, did you say to this 
plaintiff at that time? 

A. We went in to her home and she came out and 
we asked her if she was the beneficiary under the 
policy. She said she was; she was Chun Ngit Ngan. 

Q@. And what did she say? 

A. She said she was the wife of Yuen Tai Kam 
who had died and that she was the beneficiary under 
the policy, her name being Chun Ngit Ngan; I made 
that very clear before talking to her; and I then 
explained to her that we had received a cablegram 
from the home office of the Prudential Insurance 
Company, stating that on account of misstatements 
of facts that he had made to the medical examiner 
at the time of his examination, that the company 
would not pay the policy; that they wanted, in ac- 
cordance with their provisions, to return the pre- 
mium in full, and that I had it there. I had it in 
my hands at the time, the amount of the premium, 
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and tendered it to her, in United States currency. 

Q. And what was the amount of the premium 
which had been paid? Ay $2338; 

Q. And what was the amount that you tendered to 
her [24-10] in legal tender of the United 
States ? A. $233.99. 

Q. What, if anything, did she say in answer to 
your statement relative to the company’s repudiat- 
ing the policy and the tender of the money ? 

A. In addition to tendering her the premium I 
also told her that we were ready to pay that and 
that we wanted the policy back in exchange for the 
premium; we had to take the policy up; and she said 
that, no, she wouldn’t do that, she wanted to see her 
lawyer; she would want to fight it out. 


I) 
On 


Q. You demanded the return of the policy, did 
you? A. Yes. 

Q. Unqualifiedly ? A. Unqualifiedly. 

Q. You didn’t refuse to give her any money unless 
she delivered the policy? 

Mr, BEEBE.—I object to that as leading. 

The COURT.—Objection sustained. 

Mr. PROSSER.—Q. Well, now, have you stated 
everything that you said to Mrs. Chun Neit Ngan 
and she said to you? 

A. Well, I took this—I got this money from our 
cashier in the office, the amount of the premium; 
went up there, and I had it in my hand at the time; 
they were—holding the bills in a fan shape so she 
could seen the whole thing was there, and I also had 
a receipt, [25—11] written out for her to sign, 
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and I said I called for the policy in exchange for the 
premium which had been paid. She said no, she 
didn’t want to do that. I said, *‘ Well, then, we can’t 
give you the premium.” 

Q. What, if anything, did she say about accepting 
the money ? 

A. No, she didn’t want to have anything to do 
with it; she refused to take the money or sign a re- 
ceipt for it. 

Cross-examination. 
(By Mr. BEEBE.) 

Q. Did you speak to her in Enghsh? 

A. I spoke to her in English. 

Q. She understood you? 

A. She answered me in English and she talked 
as though she understood me. 

@. You didn’t work through an interpreter at all? 

A. We had this Chun Tai Sun here and in order 
to make doubly sure I asked him to explain it to her 
in Chinese so there would be no question about it. 

Q. But the conversation you had was directly to 
her, not through an interpreter ? 

A. No, no, the conversation I had with her was 
directly with her; I might have used a little pidgin 
English to make sure that she understood, but I 
talked in English and she answered me in English 
in the same way. 

Mr. BEEBE.—That’s all. [26—12] 
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TESTIMONY OF CHUN TAI SUN, FOR THE 
DEFENDANT. 


CHUN TAI SUN, a witness called on behalf of 
the defendant, being first duly sworn, testified as 
follows: 


Direct Examination. 

(By Mr. PROSSER.) 

. What is your business? 

A. At the present time? 

Q. Yes. 

A. I am operating a cafe on Alakea Street. 

@. And what was your business on or about the 
7th day of April, 1923? 

A. I was an insurance agent connected with the 
Hawaiian Trust Company. 

Q. Do you know Mis. Chun Ngit Ngan, the plain- 
tiff in this action? A. I do not. 

Q. Have you ever seen her? A. No. 

Q. Did you ever go with Mr. McTaggart to call 
on a Chinese woman? 

A. J did call on this woman. 

Q. What ? A. I did call on this woman. 

Q. And where did this call take place? 

A. This call took pace off—a cottage on Nuuanu 
Street—that lane, the lane I don’t remember. 

Q. You understand Chinese thoroughly, do you 
not? ie I Cle, 

(). And this woman was a Chinese woman, was she 
not? [27—13] A. She is. 
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@. And did she understand Chinese ? 

A. She did. 

Q. Did you talk to her in Chinese? A. ldiae 

Q. Did you explain to her what Mr. McTaggart 
had said with reference to this insurance policy in 
the Chinese language to her? A. I did. 

@. Now, as a matter of fact, did the woman un- 
derstand English; did she understand any English 
so far as you could see? A Mat part I dom 
know. 

Q. What, if anything, did you say to her and did 
she say to you relative to the cancellation by the 
company of this insurance policy ? 

A. Well, Mr. McTaggart—after Mr. McTageart 
had explained to her in English, then I explained to 
her in Chinese and I told her that we have received 
a cablegram from the home office notifying the 
Hawaiian Trust Company that, on account of the 
insured making false statements to the medical ex- 
aminer, that this claim will not be paid, and that 
now we have come up here to return the premium 
on that policy, and that we demand that the policy 
be returned to the Hawanan Trust Company, and at 
the same time Mr. McTaggart had the [28—14] 
money in his hands. 

@. And he offered the money to her? 

A. He did offer the money to her. 

Q. What did she do? 

A. Well, she told me that she doesn’t want to re- 
turn the policy, neither does she want to accept the 
premium, but she wants to take the whole thing in 
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full, five thousand dollars, or, if not, she will consult 
her lawyer. 
Cross-examination. 

(By Mr. BEEBE.) 

Q. You say that Mr. McTaggart had the money 
in his hand? 
. Yes, sir, he had the money in his hands. 
. And it was what kind of money? 
Oh, I saw some currency and also a receipt. 
Saw some currency, also a receipt? 
. Yes, sir. 
Any silver? 
. That part I didn’t see. 
. You didn’t see him hand her any silver at all? 
No. 
. When he handed her the money—or offered to 
hand it to her, how did he do it? 

A. He just handed this way, see? (Showing.) 

Q. What did he say about a receipt? [29—15] 

A. Well, Mr. McTaggart told me to ask her to 
sign the receipt and take the money, if she did re- 
ceive the money, and also to return the policy at the 
same time. 


QPrPOrororop 


. Did Mr. McTaggart use you as interpreter? 
Pees, Sitwiiesdics 

. He told you what to tell her, then, did he? 
Be Get Sit:, 

. Did she speak much English ? 

. That part I don’t know. 

. You were present, were you? 

. I was there. 


rPOPrPOPrOS+ © 
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@. How many English words did she say during 
the entire conversation that took place between the 
three of you and she? A. I don’t know. 

Q. Did she say anything other than ‘‘yes’’ or 
‘‘no’? in English ? A. I don’t remember. 

Q. Did she speak any English? 

A. She did say a few words all right; she said no, 
or something like that, see? 

Q. She didn’t engage in any extended conversa- 
tion, did she ?— A. No. 

Q. —in English? A. No. [80—16] 

Q. Did she use any sentences in English? 

A. No, she did not. 

Q. The only word that you recollect her saying is 
—the only English words that you recollect her say- 
ing is ‘‘yes’’ or ‘‘no,’’ is that right? 

aoe NCS "Oat nae 

Q. Did Mr. McTaggart say that if she took the 
money she would have to return the policy? 

A. Yes, sir. 

Mr. BEEBE.—That’s all. 


TESTIMONY OF ALFRED R. LANGE, FOR 
DEFENDANT. 


ALFRED R. LANGE, a witness called on be- 
half of the defendant, being first duly sworn, testi- 
fied as follows: 

Direct Examination. 
(By Mr. PROSSER.) 
Q. Mr. Lange, what is your business or occupa- 
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tion ? A. I am an insurance salesman. 

Q. And what was your business on or about the 
7th of April, 1923? A. Insurance salesman. 

@. And for what company ? 

A. For the Hawaiian Trust Company. 

Q. And did you have occasion to call upon the 
plaintiff in this action,Chun Ngit Ngan? 

Elda, 

Q. With Mr. McTaggart? A. I did. [31—17] 

Q. And where did you go with him to call upon 
her ? 

A. We went to Fong Inn’s the first time, trying 
to locate her, and found out that this woman lived 
up on a lane off Nuuanu Street, and we went up 
there about—on two occasions, and we found her, 
home, on the second occasion. 

Q. And where was it you had—Did you have an 
interview with her at that time, or did Mr. McTag- 
gart? A. Mr. McTaggart had the interview. 

Q. Where did this interview take place ? 

A. At this woman’s home. 

@. And who else was present besides you and Mr. 
McTaggart and this other witness that has just 
testified and the woman? 

A. There was another elderly Chinese woman 
there and a—there was a Chinese boy, that is, a 
young man; I don’t— 

@. Was the Chinese boy to whom you refer in 
court here? 

A. Why, I could’t say. He was a young man 
about twenty years old; I don’t remember how he 
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looked. 

Q. Now, on this occasion what, if anything, did 
Mr. McTaggart say to the plaintiff and what did 
the plaintiff say to Mr. McTaggart? 

A. Well, Mr. McTaggart explained to the woman 
that the Prudential couldn’t pay this claim on ac- 
count of the false statement that was made to the 
doctor; that the—and that the company refused to 
pay the claim; and said [32—18] he was there 
for the purpose of returning the moneys or pre- 
miums that were paid in to the company, and Mr. 
McTaggart tried to have this woman accept the 
money for a receipt, and this woman declined to 
take it. 

Q. She wouldn’t take the money ? 

A. She wouldn’t take it? 

Q. And did Mr. McTaggart demand a return of 
the policy ? 

A. Mr. McTaggart—I couldn’t swear whether 
he demanded or not; I am not certain whether he 
asked for the policy or not. Certain he had the 
money and wanted a receipt for it. 

Q. What kind of money did he have? 

A. He had currency. 

Q. How did he offer it to her? 

A. He had it imins hand; he dold her about a: 
you take this money and sign the receipt, why the”’ 
—that was all there was to it. 

(. And when he offered her the money what if 
anything did she do? 
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A. Why, she just said she wouldn’t take the 
money; that she wanted the full amount of the 
policy or nothing. 

Q. Did she say that in English ? 

A. Yes, she said it in English. 

Q. How much—Just repeat the words, so far as 
you can recollect, that she used. 

A. She just said that if she couldn’t have the 
full [33—19] amount, five thousand dollars, that 
she didn’t want—she didn’t want to take any of 
it; that she would go and see a lawyer about it. 

Q. That’s the substance of what she said? 

A. That’s the substance of it, yes, sir. 

Mr. PROSSER.—That’s all. 


Cross-examination. 
(By Mr. BEEBE.) 

Q. By ‘‘currency’’ you mean bills, do you? 

A. Yes, greenbacks, yes, sir. 

Q. Did he have any silver? 

A. Why, if he had it in his hand I couldn’t see it; 
I just saw these bills; he had them end out; he had 
hold of one end of them, had them spread out. If 
he had silver in the palm of his hand I couldn’t say. 

@. Bills in one hand and a receipt in the other, 
is that it? A. Yes, sir. 

Q. Now, your present impression is that she said 
that she wouldn’t take the money; that she wanted 
the full five thousand dollars or she would go and 
see a lawyer? Ne ies cil, 

@. And she said that in English ? 
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A. She said that in English. 

@. Plain English ? 

A. Plain English. That is, I deal with the Chi- 
nese [34—20] more or less and, to me, she spoke 
better than the average. 

Q. She spoke good English, then? 

A. Fairly good English, yes, sir. 

Q. Did she use any pidgin-English at all? 

A. Well, I couldn’t say whether she used any— 
certain words; if she used any I couldn’t say. 

Q. But she did use more English than ‘‘yes’’ or 
‘no,’ is that right? A. Yes, sir. 

Q. And you say there was an old Chinese man 
there ? A. No, a lady, an elderly Chinese lady. 

Q. And a boy? 

A. Young man about around twenty, I should say. 

(. How did you know that the Chinese woman 
that you were addressing was Chun Ngit Ngan? 

A. Just through the inquiries that Mr. McTag- 
gart had with those people in the house there. 

(). You were present, were you, all the time— 

A. Yes, I was. 

Q. —when Mr. McTaggart made the inquiry? 

A. We went in together. 

Q. I see. 

Mr. BEEBE.—That’s all. 

Mr. PROSSER.—AIl that remains of our case 
to present is the testimony of the physicians to 
which I have [35—21] referred here before. I 
will ask that the matter go over to Monday after- 
noon. 
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The COURT.—That’s agreeable, is it? 

Mr. BEEBE.—Yes, that’s agreeable. 

The COURT.—The matter will be continued until 
Monday afternoon at two o’clock. 

May 5, 1924, 2 P. M. 

Mr. PROSSER.—Counsel has asked us to stipu- 
late as to the date of the filing of proofs of death 
in this particular case. We haven’t got in our 
possession at this time the document which would 
give that exact date, but we are willing to furnish 
it and will consent that such date as we give may go 
in as part of defendant’s case. 


TESTIMONY OF GLEN A. McTAGGART, FOR 
DEFENDANT (RECALLED). 


GLEN A. McTAGGART, a witness recalled on 
behalf of defendant, testified as follows: 


Direct Examination. 
(By Mr. PROSSER.) 

Q. Mr. McTaggart, in your testimony of Friday 
afternoon, in response to a question propounded on 
your direct examination, you made the following 
statement: “Well then, we can’t give you the pre- 
mium.’’? Now do you desire to correct that in any 
Way ? 

A. Yes, I do. I remember as soon as we left the 
courtroom [86—22] that afternoon that you 
called my attention to that statement that I had 
made, and I denied it to you at that time and I told 
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you that that was incorrect; that it was more in the 
form of a question; that is, ‘‘we can’t give you the 
money? You won’t accept the money’’—as more 
of a résumé after having made— 

The COURT.—Q. Well, what did you say? 

The COURT.—Q. Well, what did you say? 

A. Well, I said to her, ‘‘Well, then, you won’t 
take the money.’’ You see, I had offered her the 
premium first in English; then this Chinese boy had 
talked to her in Chinese and using a certain num- 
ber of English words with it; I could tell when he 
got to the part about offering the premium returned 
to her, and at that particular time I also offered the 
premium, and further, and again, after he had got 
all through with the Chinese, I offered it to her 
again in English. Then, after all that, she said 
no, I said, ‘‘Well, then, you refuse to accept the 
premium. ’’ 

Mr. PROSSER.—Q. In other words, all this 
needs to be corrected, then, is a question-mark after 
that instead of a period? 

A. Yes, ‘*We can’t give you the money?”’ That 
is, ‘“We can’t’’—‘* You won’t accept the money,’’ 1s 
what I said to her. 

Q. And what, if anything, did she say to you 
when you said that? 

A. She says, ‘“‘I won’t take the money.”’ 

Q. Did she make any motion of any kind? [37— 
23 | 

A. Well, at the time that I offered her the money 
on those three occasions she like kind of backed 
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away, kind of folded her arms, as much as to say 
she didin’t want to have anything to do with it. 

Q. Now, where did that money that you offered 
her come from? 

A. Came from the Hawaiian Trust Company. 

Q. And is that money which belongs to the Pru- 
dential Insurance Company of America? 

A. It was. 

Q. And is that a fund which was kept there to 
their credit at all times? 

A. Yes, they have a credit there at all times. 

@. And what did you do with that money when 
you brought it back? 

A. I returned it to the same account that it 
came from. 

Q. To the same fund ? A. Yes. 

Q. And it has always been there ready for her, 
ever since? A. Yes, always been there. 

Mr. PROSSER.—I think that’s all. 


Cross-examination. 
(By Mr. BEEBE.) 

Q. Did you tell this Chinese woman Chun Ngit 
Ngan, at the time you offered her this money, 
[88—24] if she didn’t take it it would always be 
in the coffers of the Hawaiian Trust Company for 
her? A. No, I don’t believe I did. 

Q. Didn’t mention it at all to her, as a matter of 
fact? 

A. No, not there. She came down to my office 
again, down at the offices of the trust company, 
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sometime just before the—she said she was leaving 
for China, accompanied by a young man at that time, 
and at that time again I offered her the premium. 
I didn’t make the legal tender because I didn’t have 
it with me; it was over in the cashier’s cage. 

Q. As a matter of fact, on this second occasion 
all that you said to her was, ‘‘We’ll give you this 
money’’? 

A. I says, ‘‘Wait a moment; I will go and get 
the money.’’ She said no, she didn’t want to. 

(. You said, ‘‘Wait a minute, I will go and get 
you the money’’? A. Yes. 

(. Who was with her? 

A. There was a rather tall young Chinese fellow 
there; I don’t know what his name was. 

Q. Is that the boy (indicating a person in the 
courtroom) ? 

A. I couldn’t tell you exactly. It may be. 

. But there was a boy? 

A. There was a rather tall boy, about his build. 

Q. That seems to be the man? 

A. I think so. [389—25] 

Q. On that occasion you didn’t tell her that the 
money was in the safe there and was available at any 
time for her, did you. A. No. 

(. What has happened between now and—or be- 
tween this time and the occasion of your last testi- 
fying that has caused you to make this change? 
Did Mr. Prosser make the suggestion to you, or did 
you make the suggestion to Mr. Prosser? 

A. No, I explained to Mr. Prosser when he was 
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here; when we left the courtroom he called my at- 
tention to the fact that he had understood me to 
testify that way, and I denied it, and he says, ‘* Well, 
I’ll get a transcript of the testimony.’’ As soon 
as he got that, why I could see there was a pos- 
sibility of there—of a wrong construction being put 
on it. 

Q. Did you tell her at that time that you had to 
have a receipt for this money ? 

A. No, no mention was made of a receipt. I had 
a receipt with me. 

@. Then you want to change all your testimony 
about asking of her a receipt? 

A. No, I made no statement regarding receipt. 

(. You made no statement? 

A. I said in that— 

(). Just a minute. You made no statement rela- 
tive to demanding a receipt from her, in your 
original testimony? [40—26] 

A. I said that she had refused to sign a receipt. 

Q. Well, then, you did, then, ask her to sign a 
receipt ? 

A. Yes, I must have asked her to sign a receipt, 
but it wasn’t the— 

Q. Never mind; just answer my question. 

A. All right. 

Q. And you also did demand a return of the 
policy ? A. I asked her for the policy. 

Q. But you want the Court to believe now that 
you didn’t make the giving of a receipt or a de- 


40 Chun Ngit Ngan vs. 
(Testimony of Glen A. McTaggart.) 


mand for her return of the policy contingent upon 
her accepting the money ? 

A. Oh, no, no; that wasn’t contingent on her ac- 
cepting the money at all. 

Mr. BEEBE.—That’s all. 


Redirect Examination. 
(By Mr. PROSSER.) 

Q. When you—On this second occasion when you 
told her you would go for the money what did she 
say? 

A. She said no, she didn’t want me to go; 
wouldn’t wait; they got up and started out in com- 
pany. 

Mr. PROSSER.—That’s all. [41—27] 


TESTIMONY OF DR. F. F. HEDEMANN, FOR 
DEFENDANT. 


Dr. F. F. HEDEMANN, a witness called an be- 
half of the defendant, being first duly sworn, testi- 
fied as follows: 


Direct Examination. 

(By Mr. PROSSER.) | 

Q. Doctor, you are a practicing physician and 
surgeon, duly licensed to practice in Honolulu? 

A. Yes, sir. 

Q. Territory of Hawaii. eeCeS. (Shr, 

Q. And of what institutes of learning are you a 
graduate? 

A. Harvard University and Columbia University. 

@. You mean the Columbia Medical school 2 
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A. Columbia Medical, yes. 

Q. College of Physicians and Surgeons? 

A. College of Physicians and Surgeons. 

Q. How long have you been practicing in the city 
and county of Honolulu, Territory of Hawaii? 

we mee 1909. 

Q. In the month of April and on, to wit, April 
21st, 1922, did you occupy any position in so far 
as the Prudential Life Insurance Company of 
America is concerned ? 

A. I was one of their examiners. 

Q. And by that you mean one of their medical 
examiners ? A. Medical examiners. 

Q. I will ask you if, on that date, one Yuen Tai 
Kam, [42—28] Chinese, came to you to be ex- 
amined for a policy in the Prudential insurance 
company ? A. He did. 

@. I show this document, referred to as declara- 
tions made to the medical examiner, and ask you if 
that’s your signature attached to that document? 

A. It is. 

Q. I will call your attention to all of the writing 
on that document with the exception of the signature 
of Yuen Tai Kam and ask you if that’s in your 
handwriting ? pecs, cimealll matic: 

Q. Now, Doctor, this signature M. M. M., ‘‘ Yuen 
Tai Kam,’’ was that placed on there in your pres- 
ence? 

A. All signatures are in my presence. Al] appli- 
cants sign in my presence. 

Q. Now, I see that you, under this document here, 
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are required to ask the proposed insured certain 
questions. Did you propound those questions to the 
insured ? A. All questions were propounded. 

(J). And did he answer those questions? 

A. All answered. 

@. And did you in every case put down his an- 
swer there in your own handwriting at the time that 
he made the answer? A. Those are his answers. 

(). Now, in answer to question number eight, to 
wit, [483—29] ‘‘Are you now in good health?’’, 
did he respond ‘* Yes’”’ as indicated by your hand- 
writing ? A. He must have, yes, sir. 

Q. In response to question number nine, ‘‘On 
what dates and for what complaints have you been 
attended by a physician during the past 3 years?” 
IT will ask you if he responded to that question with 
the word, “‘None.”’ 

A. Yes, or words to that effect. 

Q. I believe you placed the ‘‘None’’ there; that is 
in your handwriting? A. In my handwriting. 

Q. And referring to the different questions con- 
tained in question number ten, did you propound 
each and every one of those questions to the in- 
sured? A. All questions were propounded. 

@. And in answer to each one of them he gave 
the answer ‘‘No,’’ as indicated by—in your hand- 
writing ? A. He did. 

Q. Now, relative to the question in regard to spit- 
ting of blood, he answered ‘‘No’’ to that, did he? 

A. He answered ‘‘No.”’ 


Q. Now, Doctor, how long have you been acting 
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as the medical examiner for this insurance ¢com- 
pany ? A. I think it is five years. [4+—30] 

q@. And have you acted as medical examiner for 
other insurance companies? A. Two others. 

Q. Now, take this particular question as to spit- 
ting of blood, supposing that the insured—or the 
party seeking insurance, instead of answering ‘‘No”’ 
as indicated by this report here, had answered 
‘‘Yes,’? what significance would that have had in 
your mind? 

A. Well, very important significance. It would 
mean that probably there was some trouble there 
which had to be investigated. 

Q. Now, I see by this report that, as the result 
of your physical examination and as the result of 
his answers to these various questions, you reported 
him as first-class— 

Mr. BEEBE.—I object to that as assuming a 
state of facts not in evidence. 

(Question withdrawn. ) 

Mr. PROSSER.—Q. I see by this report, Doctor, 
that you reported this risk as first-class? 

Pet did. 

Q. Now, upon what was that report of yours 
based ? 

A. Based on his answers to me and my findings in 
examination. 

Q. His answers to you as indicated by this par- 
ticular report ? A. Yes, on the report. [45—31] 

Q. Now, if, as a matter of fact, when you had pro- 
pounded to him the question No. 9, ‘‘On what dates 
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and for what complaints have you been attended by 
a physician during the past 3 years?’’ he told you 
that he had been attended by four or five different 
physicians, and that he had been afflicted with spit- 
ting of blood, would you have passed him as first- 
class? A. No. 

Q. Would you have passed him at all? 

A. I would give him the lowest rating that I 
could give him. The company allows the ratings of 
first-class, average, and poor, but if you give any- 
thing but first-class you have got to give reasons on 
the examination sheet. 

Q. But when you pass a man as first-class, then 
what happens? 

A. You don’t have to give any explanation on it. 

Q. Doctor, it is stipulated between the parties 
hereto that Dr. De Meglio, of Oklahoma City, would 
testify as follows: That he knew the deceased, Yuen 
Tai Kam,and he was under his professional care for 
a few weeks prior to December 7th, 1921. At that 
time the said Yuen Tai Kam suffered periodical 
hemorrhages from his buceal cavity, which he and 
several doctors attributed to be from his lungs. 
Any pulmonary bleeding is a symptom of advanced 
tuberculosis and is always accompanied by a severe 
cough. I found no cough present, [46—32] so, 
by means of a long laryngeal applicator, took some 
smear from his bronchus and had it examined, also 
took some of the blood. Both showed no tubercu- 
losis whatever, only a mixed infection, mostly strep- 
toccocel. After a thorough examination of his naso- 
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pharynx, found the bleeding-point on the posterior 
end of the lower turbinate consisting of an ulcer 
over a varicose blood-vessel. The blood examina- 
tion showed him to be slightly hemophilic and the 
nasal infection to be from his right frontal sinus. 
IT removed the middle turbinate, to provide free 
drainage, and injected subcutaneously over his chest 
10 cce’’—what does that ‘‘ee’’ mean, Doctor? 

A. Cubice centimeters. 

Q. ‘(10 ec of thromboplastin every day, four times. 
All the bleeding has stopped so far. If he should 
show any trace of it again, would advise you to give 
him elixir chlorocaleium with ergotol combined, four 
times daily. Otherwise I would like you to give him 
hypodermically on his return, the Galen-tonic which 
I send, every other day, alternating No. 1 and 28. 
After that, let him take the Blaud mass pills I send 
until used up. JI would appreciate greatly to hear 
from you in regard to his case, from time to time, 
and remain yours fraternally. That said Dr. De 
Meglio is a physician legally qualified to practice 
his profession within the State of Oklahoma and 
that the foregoing [47—33] statement was con- 
tained in a letter by him directed to Dr. Chang of 
Honolulu, which said letter was dated December 7th, 
oD) 

And the further stipulated evidence of Dr. Mori— 
You know Dr. Mori, do you not? 

A. Yes, personal friend of mine. 

Q. He is a practicing physician—? 

A. He was; I think he’s away now. 
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Q. But was he a physician of good standing in 
the profession ? 

A. Yes, among the best of the Japanese. 

Q. It stipulated that Dr. Mori, if present, would 
testify as follows: That he is a physician, duly 
licensed to practice in the Territory of Hawai and 
that, as such licensed physician, he treated Mr. Yuen 
Tai Kam, a Chinese merchant, for neurasthenia 
and hemoptysis (spitting of blood); from January 
21st, 1922, to May 22d, 1922, and that prior to said 
dates the said Yuen Tai Kam had been going to 
said Iga Mori for treatment for several years. 

Now, if, in addition to that, you knew that he had 
consulted Dr. Chang, and Dr. Arnold of the Clinic, 
and Dr. Schnack, relative to his physical condition, 
before he came to you, would you have passed him? 

A. Not a chance. 

Q. And would the company have accepted such a 
risk? [48—34] A. I doubt it. 

Mr. BEEBE.—I object to that. 

The COURT.—I think that’s a conclusion. 

Mr. PROSSER.—Q. Have you ever had any ex- 
perience with the company in cases where you have 
reported a risk as poor? 

A. Whether or not they accepted it in spite of 
that? 

). Yes. 

A. I don’t know; you will have to ask Mr. Me- 
Taggart. 

@. I mean have you personally ? 

A. No, I have not had. 
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Q. Have you ever known them to do it? 

A. No, I— 

Mr. BEEBE.—I object to that as leading. 

The COURT.—Objection sustained. 

The WITNESS.—It’s out of my domain—per- 
haps I don’t understand you— 

Mr. PROSSER.—Q. Doctor, in any case where 
you have reported an applicant for insurance as 
poor— A. Yes. 

Q@. —has the company granted insurance? 

Mr. BEEBE.—I object to that question upon the 
ground there’s no showing that he did— 

A. I don’t know that they have, no; personally I 
don’t know of any case. They have often come back 
to me and written letters to me and asked me to go 
further into [49—35] the case; but what the ulti- 
mate result was I don’t know, any of them. 


Cross-examination. 

(By Mr. BEEBE.) 

(). Did you know this man Yuen Tai Kam? 

A. No. 

Q. All vou know was that he came to your office? 

A. I have no recollection of the man whatever; 
never known him. 

Q. You have no personal recollection now what he 
looks like? 

A. None whatever. J didn’t know he was dead, 
even. 

Q. Now, you say that vou put each and every one 
of these questions to Yuen Tai Kam? 
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A. I put them to all applicants. 

@. Then you based your answer upon your gen- 
eral custom, not upon your present knowledge of 
this particular case? 

A. I can’t, because I can’t remember the man. 
All questions were put to all appheants. 

Q. Now, is it possible, Doctor, that Yuen Tai 
Kam, in answer to question eight, when you said 
‘‘Are you in good health?’ he said, ‘‘So far as I 
know ?”’ 

A. Quite impossible for me to say. I got the im- 
pression that he said—used the word ‘‘ Yes.”’ 

Q. Possible that he might have said, ‘‘As far as 
I know’’? A. He might have; I don’t know. 

Q. And in answer to various other questions, 
whether or [50—36] not he had consumption or 
things of that nature, it’s possible that he might 
have said to you, ‘‘So far as I know I have not’’? 

A. I don’t know about that, because if he did 
there would be an element of doubt in my mind and 
I would have to go into it in greater detail. 

Q. Then would you say that in every case where 
a person says, ‘‘So far as I know, no’’ you make 
tests of them? 

A. Task them further what their—‘‘ What do you 
know? and why are you not sure?’’ 

@. Well, the particular question, where a ques- 
tion says, ‘‘Have you had syphilis ?”’ and he says, 
‘*So fax as I know, no,’’ do you make the blood test ? 

A. No, the company does not require that. I 
have to ask the symptoms, see if he has had any of 
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the symptoms that were suggestive of that disease. 

Q. Then, in answer to this question whether or 
not he had ever had syphilis, it is a possibility that 
he might have said, ‘‘So far as I know, no,” isn’t 
that true? A. Possible, I suppose. 

Q. And that’s also true of consumption,—‘‘so far 
as I know, no’’? 

A. Well, he gave me pretty—To write it down 
‘no’? he gave me the impression it was no. 

@. But he might have said, ‘‘So far as I know, 
no?” 

A. He might have; I don’t know what he might 
have done; I can’t remember. [51—37] 

@. Hundreds of people walk the streets without 
knowledge that they have consumption? that’s true ? 

A. Perfectly. 

Q. You, of course, made a physical examination 
of him? A. Absolutely. 

Q. The mere fact that he gave answers to ques- 
tions didn’t preclude you from checking him up or 
making some physical examination ? 

A. Everything on that paper has been gone over 
by me. 


Q. And so from your physical examination made 
at that time vou conceived that his answers were cor- 
rect ? 

A. I didn’t figure one way or the other. I took 
it for granted they must be correct. I couldn’t find 
any physical signs, so I passed him first-class, be- 
cause of the answers and my findings. 

Q. He showed no physical signs of tuberculosis? 
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A. Certainly did not. I couldn’t hear them if 
they were. I would have made a notation of those, 
not passed him as first-class. 

Q. You used the same instruments on him, did 
you not, Doctor, that you did on me when you ex- 
amined me? A. Yes. 

Q. That is, you sounded him and— A, Mes 

(). And used that ear instrument,—what do you 
term it? A. Stethoscope. 

Q. And by using the stethoscope, Doctor, what do 
you [52—-38] determine,—whether or not his hear 
is good, and lungs? 

A. Yes, the condition of the heart; his heart 
sounds and ling sounds,—whether vou hear any- 
thing wrong. 

@. And by your use of the stethoscope did you 
not determine then that his answers as regards con- 
sumption and heart were all right? 

A. Sounded all right to me. 

@. What does the presence of streptococci in the 
human body indicate? 

A. Well, that’s a pretty big question. May indi- 
cate several things. May le there dormant, or may 
be in the active stage and cause an active infection. 

Q. Anyone might have streptococci ? 

A. I suppose I might have some in my body, but I 
hope not. 

Q. Every normal individual might have them and 
still be in good health? 

A. I don’t know about that. Streptococeus is a 
pretty strenuous ‘‘bug’’ to have. 
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The COURT.—Q. What is it? 

A. It is one of the bacteria; a germ. 

Q. Located in the mouth? 

A. No, not necessarily in the mouth. Nasal pas- 
sages—of any part of the body. 

Mr. PROSSER.—Q. Would you say that anyone 
who had streptococci in his system was a good risk? 
[538—39] 

A. Well, I can’t say. (Laughs.) That’s a ques- 
tion pretty hard to put tome. I don’t believe I can 
answer that intelligently. 

Mr. BEEBE.—Q. A healthy person may have 
them and still be perfectly healthy ? 

A. I suppose might have one or two. I don’t 
know; I can’t—Nobody could answer that question. 
Perhaps Dr. Arnold later on can help you. 

Mr. BEEBE.—I think that’s all, Doctor. 

Mr. PROSSER.—That’s all, Doctor. 


TESTIMONY OF DR. WAH KAT CHANG, FOR 
DEFENDANT. 
DR. WAH KAT CHANG, a witness called: on be- 


half of the defendant, being first duly sworn, testi- 
fied as follows: 


Direct Examination. 
(By Mr. PROSSER.) 
Q. Doctor, you are a duly licensed physician in 
the City and County of Honolulu, Territory of 
Hawaii? A. Yes, sir. 


a2 Chun Ngit Ngan vs. 


(Testimony of Dr. Wah Kai Chang.) 

Q. And of what medical schools are you a gradu- 
ate? A. Rush Medical, Chicago. 

Q. How long have you been practicing medicine 
in Honolulu? Ay Thiree yess. 

Q. I will ask you if you know the subject of this 
picture here, who is here referred to as Yuen Tai 
Kam? A, Yes. lito: 

Q. And did you know him in or about the month 
of April [54—40] 1922? A. Yes. 

@. You had known him a long time? 

A. I knew him a long time. 

Q. Did he have any name other than Yuen Tai 
Kam? eg Nn (Oe Jona 

Q. Now, do you remember receiving a letter from 
Dr. De Meglio? A It clicl, 

Q. Relative to Yuen Tai Kam? A. Yes. 

@. I will ask you if that’s the letter which has 
been referred to and which has heretofore been 
placed in evidence as an exhibit? By. LCOS, 

Q. You heard this—You heard me read this let- 
ter, did you not, a minute ago? A. Yes. 

@. And that’s a true statement of the letter 
which— A. Yes. » 

@. —you received from Dr. De Meglio? 

A. No, I received it from Yuen Tai Kam; he 
brought it to me. 

Q. He brought it to you himself? 

A. Himself. 

Q. And then he consulted you in regard to his 
troubles? [55—41] 

Mr. BEEBE.—Might I suggest, if your Honor 
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(Testimony of Dr. Wah Kai Chang.) 
please, that he don’t lead the witness. 

(Question withdrawn.) 

Mr. PROSSER.—Q. Now, after Yuen Tai Kam 
had brought you that letter what if anything did 
you do for him or did he ask you to do for him? 

A. I referred him to Dr. Clarke. 

@. Dr. Clarke? AS Yes. ssin. 

Q. And do you know whether or not he went to see 
Dr. Clarke? A. Yes. 

The COURT.—Q. Of your own knowledge? 

Exe No, I dont. 

Mr. PROSSER.—Q. Did he make any statement 
to you? 

. He said he was going to see Dr. Clarke. 

. That’s all you know about it? A. Yes. 

. Did you examine him physically in any way? 
. I never did. 

. And that’s all you know about that? 

. Yes, siv, that’s all I know about him. 

. And what was this other name that you gave? 
ev Ginn, 

. Did he make any statement to you relative 
to his physical condition ? 

A. Well, he complained of having bleeding from 
the nose [56—42] on and off for the past five or 
six months at the time that he came to see me. 

Q. And anything else? 

A. That’s all. Cough occasionally. He com- 
plained of an itching because of the blood, trickles 
down his throat from the nose. 

Q. And when was this, Doctor? 


OrpOporpodar 
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(Testimony of Dr. Wah Kai Chang.) 

A. I don’t remember whether it was before or 
after he went away to the States. 

Q. Well, it was—He brought that letter from 
Dr. De Megho? A. Yes. 

Q. So it was after that? 

A. I was attending his wife for the past—long 
before he went away, on maternity case. 

Q. Of course you saw him before he went to see 
Dr. Clarke? 

A. Yes. No, I don’t know what time he went to 
see Dr. Clarke. 

Q. But you saw him before that? A. Oh, yes. 


Cross-examination. 

(By Mr. BEEBE.) 

Q. Has all of your active practice been down 
here in Honolulu? A. Beg pardon? [57—43] 

Q. All of your active practice has been here in 
Honolulu ? A. Yes, in Honolulu. 

Q. You have just been practicing three years? 

A. Three years. 

Mr. BEEBE.—That’s all. 


TESTIMONY OF DR. HOWARD CLARKE, 
FOR DEFENDANT. 


DR. HOWARD CLARKE, a witness called on 
behalf of the defendant, being first duly sworn, tes- 
tified as follows: 
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(Testimony of Dr. Howard Clarke.) 


Direct Examination. 
(By Mr. PROSSER.) 

Q. Doctor, you are a practicing physician in 
Honolulu ? A. I am. 

Q. And have been for some time? 

A. Since 1920, if I recollect. 

Q. And of what college or university are you a 
graduate ? 

A. Medical department of Tulane University of 
Louisiana. 

Q. How many years have you been practicing 
medicine ? A. Since 1903. 

Q. Now I will ask you if you have had occasion 
to examine the physical condition of one Y. C. Inn 
during the year 1922? A. Not under that name. 

O,V. C. lane A. Yes. 

OF VY. Calin. A. Yes. [58—44] 

Q. I will show this picture and ask you if you 
recognize it? A. Ido. I have seen it before. 

Q. Can you state when you had occasion to ex- 
amine into the physical condition of the party 
named ? A. January, 1922. 

Q. And was anybody with you at the time you 
made that examination? 

A. You mean by way of a physician ? 

Q. Yes, by way of a physician. 

A. To the best of my recollection on that date 
Dr. Chang brought this patient to me for examina- 
tion of his nose and throat. 

@. And you made such an examination? 
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(Testimony of Dr. Howard Clarke.) 

Ae did, 

Q. And what were your findings as a result of 
that examination ? 

A. The man complained of bleeding from his— 
back of his throat, with a history of having been 
operated on a month previously in the States. My 
findings were scars along the turbinate bone from 
the operation, which had entirely healed. The man 
was pale, anemic, and an examination of his larynx 
showed a condition highly suspicious of tuberculo- 
sis. I found below the vocal cords evidences of 
blood, which undoubtedly came from below rather 
than from above the vocal cords down. I had an 
X-ray taken of his head and made the statement 
[59—45] that I felt tuberculosis would be found 
in his lungs and recommended a lung examination 
by Dr. Arnold. Anything more? 

@. Did you see any X-rays of his lungs? 

A. Yes. 

(. What do they indicate? 

Mr. BEEBE.—Just a minute. The X-rays are 
the best evidence of what they indicate. 

The COURT.—Probably. I don’t know what the 
rule would be about that exactly. If it is like a 
writing, of course or photograph—Have you the 
X-ray ? 

Mr. PROSSER.—No, we shave not. We have 
looked for it and cannot find it. 

The COURT.—Have you got those X-rays, Doc- 
tor? 

A. I have not. The X-rays are at the Clinic. 
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(Testimony of Dr. Howard Clarke.) 

@. And can you produce them? 

A. They belong more to Dr. Arnold’s department 
than to mine, but I think he can produce them. 

Mr. PROSSER.—Subject to our producing them, 
may he go ahead and testify, Mr. Beebe? 

Mr. BEEBE.—Yes, I am perfectly willing. I 
will ask that they be produced so that we can submit 
them to other physicians. 

The COURT.—You get them, Doctor, please. 

Mr. PROSSER.—Q. And what does an exami- 
nation of these X-rays to which you have referred 
indicate? [60—46] 

A. I don’t feel qualified to pass judgment on the 
X-ray findings, because that branch of work be- 
longs more to Dr. Arnold; he is better able to an- 
swer you this, because I take the head, with the 
neck, but in this case I had suspicions that the 
man had tuberculosis and recommended another 
man to listen to his chest. 

Q. Now you have acted, have you not, as medical 
examiner for insurance companies ? 

A. Yes, on occasions. 

Q. On occasions. From what you know of this 
particular case would you have passed this man as 
a subject for insurance ? 

A. I would like to evade that question, in a way, 
because I wasn’t looking at the man as an insurance 
risk; I was passing only on the man from the neck 
up, as to where the bleeding came from and the 
cause of that condition. 

Q. And your finding was what, as to where the 
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(Testimony of Dr. Howard Clarke.) 
bleeding came from? 

A. Below the neck and from the lungs. I felt 
the man would be found to have tuberculosis, and I 
was surprised when it was reported that he didn’t 
have it. 

Mr. PROSSER.—I now desire to introduce in 
evidence, if your Honor please, this picture. 

Mr. BEEBE.—I have no objection. 

Mr. PROSSER.—I desire to introduce in evi- 
dence, if your Honor please, a newspaper print, 
showing picture [61—47] of the insured referred 
to in this particular action, which has been identi- 
fied by two witnesses. 

The COURT.—Very well. 

Mr. PROSSER.—I will ask that it be introduced 
in evidence. 

Mr. BEEBE.—I am just consenting to the intro- 
duction of the picture, and not to the printed mat- 
ISIE, 

Mr. PROSSER.—It is understood, nothing but 
the picture. 


Cross-examination. 

(By Mr. BEEBE.) 

Q. You are the eye, ear, nose and throat specialist 
for the Clinic? Ay OS, Ji Oi. 

Mr. BEEBE.—That’s all. 

The COURT.—Stand aside. 

Mr. BEEBE.—Q. Are you an examiner for the 
Prudential Life Insurance Company ? 

A. T am not. 
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(Testimony of Dr. Howard Clarke.) 

Q. Did you tell this young man, Yuen Tai Kam, 
that you thought he had tuberculosis, at the time 
you made this examination? 

A. I didn’t tell him that he had, because I didn’t 
know whether he had or not, but I thought he had, 
and I sent him to my partner for examination to 
confirm that fact. I was not considering him as 
an insurance man, I was advising to find out 
whether he had tuberculosis or not. 

Mr. BEEBE.—That’s all. [62—48] 


TESTIMONY OF DR. HARRY L. ARNOLD, FOR 
DEFENDANT. 


DR. HARRY L. ARNOLD, a witness called on 
behalf of the defendant, being first duly sworn, testi- 
fied as follows: 


Direct Examination. 
(By Mr. PROSSER.) 

Q. Doctor, you are a practicing physician and 
surgeon in the city and county of Honolulu, Terri- 
tory of Hawaii? JN SUS, Sine, 

Q. And of what medical schools are you a gradu- 
ate ? A. University of Michigan. 

Q. How long have you been in the active practice 
of medicine and surgery ? A. Since 1911. 

Q. How long have you been in Honolulu practic- 
ing ? A. Since 1919, 


Q. And you are one of the specialists attached 
to the Clinic? en Vcc, 
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(Testimony of Dr. Harry L. Arnold.) 

Q. What is your specialty ? 

A. Internal medicine. 

Q. I will ask you to look at this picture of one 
Yuen Tai Kam and ask you whether at any time 
he was a patient of yours? 

A. I knew him under the name of V. C. Inn. 

Q. Do you know when you treated him and fox 
what ? 

A. It was in January, I think, of 1922. I know 
that only from having my memory refreshed by 
having it spoken [63—49] here. I am not sure 
about that date without looking up the record. 

Q. Well, you are—you haven’t looked up your 
record ? 

A. Dr. Clarke has the record here; if you will 
let me look at it? (Consults record.) Yes, Janu- 
ary 18th, 1922. 

Q. And on January 13th, 1922, did you make 
an examination of V. C. Inn, otherwise known as 
Yuen Tai Kam? A. Yes, sir, I did. 

q. And what was the result of such examination 
as you made? 

A. I found no evidence of disease in his chest. 

Q. Did you examine him as to any other por- 
tions of his body? 

A. No, sir, only his lungs and heart. 

Q@. Lungs and heart? A. Yes, six. 

Q. And you found nothing to indicate that he had 
tuberculosis ? 

A. No, sir, not from my examination of him. 

Q. And that was X-ray ? 
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(Testimony of Dr. Harry L. Arnold.) 

A. No, I made no X-rays except of his head; I 
made no X-ray of his chest. 

Q. Well, you say you made no examination of 
his head or throat or nose? 

A. No, sir, because he came from Dr. Clarke to 
me with [6450] the request that I examine his 
lungs and heart for possible source of bleeding, 
and I found none on my examination of his chest. 

Q. That is, so far as you could see, the bleeding 
did not come either from the chest or the heart? 

A. L gave that as my opinion at that time and 
igectill is, yes, sir. 

Q. What was his general physical appearance at 
the time you examined him? 

A. He looked to be distinctly below normal 
health; his health appeared to me to be somewhat 
impaired; rather pale. 

Q. Did he make any statement to you with ref- 
erence to his health or physical condition ? 

A. Other than that he had been spitting blood and 
bleeding, that’s all I remember. 


Cross-examination. 

(By Mr. BEEBE.) 

Q. You found his lungs all right, doctor? 

A. Found no evidence of tuberculosis, which was 
what I was looking for. 

Q. And his heart all right, also? Peeves, Sir. 

Q. And you say you made an X-ray of his head 2 

A. I made an X-ray of his head. 

Q. Did that indicate that he was all right, too? 
[65—51 | 
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(Testimony of Dr. Harry L. Arnold.) 

A. Yes, sir 

Q. In other words, outside of his external ap- 
pearance, of being pale, etc., he seemed all right, 
is that true? A. Yes, sir. 

Q. By ‘‘all right’? I mean in good health. 

A. He was pale, as I remember; I think I remem- 
ber distinctly his being pale at the time. 

Q. That might have come from bleeding, anemia, 
or anything else? ily VUES, Sue, 

Q. That indicated not an excess of blood, isn’t 
that true? Bo SER: 


Redirect Examination. 
(By Mr. PROSSER.) 

Q. Was there anything to indicate the source of 
the bleeding, so far as your examination was con- 
cerned ? 

A. Not so far as my examination of him was con; 
cerned, no, sir. 

Q. Was there anything to indicate that he had 
been bleeding, so far as your examination was con- 
cerned ? A. Only his say-so. 

Mr. PROSSER.—That’s all. 

Mr. BEEBE.—That’s all. 

Mr. PROSSER.—Now, if your Honor please, I 
desire to move that the answer heretofore filed 
in here by the [66—52] defendant be amended by 
the addition thereto of a third paragraph to read 
as follows,—that being the amendment of the plead- 
ing to conform to the proof: ‘Third. That sub- 
sequent to the death of Yuen ‘lai Kam, named as the 
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insured in said policy of insurance, the 7th day 
of April, 1922, and prior to the expiration of one 
year from the date thereof, defendant notified 
Chun Ngit Ngan, named in said policy as bene- 
ficiary thereunder, that it refused to recognize said 
policy as valid because of false and erroneous state- 
ments made by the insured upon his examination 
by the medical examiner for defendant, prior to 
the issuance of said policy, and did then and there 
tender to said Chun Negit Ngan the entire sum 
theretofore paid as premiums under said policy, 
which tender was refused by the said Chun Negit 
Ngan, and did demand a return of said policy by 
said Chun Ngit Ngan to the defendant.”’ 


Mr. BEEBE.—We object to the offer to amend, 
if your Honor please, upon the ground that it is 
wholly immaterial and wholly incompetent, our 
position being, if your Honor please, that the facts 
set forth do not constitute a defense; in other 
words, that by contesting an insurance policy is 
meant, not a refusal to pay, or tender back of 
premiums, but the institution of an action within 
one year to cancel and set aside the policy. 


The COURT.—I will allow the amendment to be 
filed, without [67—53] committing myself to the 
proposition of whether it is a good defense or not. 

Mr. BEEBE.—Note an exception. 

Mr. PROSSER.—We close our case, your Honor. 

The COURT.—Have you anything more? 

Mr. PROSSER.—Oh, one minute more. Mr. 
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Beebe, I will ask you to state in open court now 
whether the plaintiff in this case is still alive? 

Mr. BEEBE.—I think she is still alive. I will 
have to ask. (After speaking with persons in the 
courtroom.) She is still alive, if your Honor 
please, or was at last reports. She was a week 
ago and she is coming back to Honolulu. 

The COURT.—Have you anything further? 

Mr. BEEBE.—I think that’s all, if your Honor 
please. 


I hereby certify the above 53 pages foregoing 
to be a complete and accurate transcript of my 
shorthand notes of the proceedings had and the 
testimony taken during the trial of the above- 
entitled case. 

JAMES L. HORNER, 
Official Reporter. 


[Endorsed]: Filed at 11:40 o’clock A. M. June 
23, 1924. [68—54] 
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IN CONSIOBRATION of the Application for this Policy, which is hereby made part of this contract, a copy of 
which Application is attached hereto, and of the payment, in the manner specified, of the premium 
herein stated, hereby endows and insures the person herein designated as the Insured, for the amounts 
named herein, payahle as specified, subject to the provisions on the second and third pages hereof, 
whieh are hereby made part of this eontraet. 

THE INSUREO peer hp WE 

FACE AMOUNT OP INSURANCE ee LS I UI) GS) YA iy ee Dollars, 
payable at the Home Office of the Company, In Newark, New Jersey, twenty years after the date 
hereof,onthe first day of _ Way , 19 42, provided the Insured 
be then living and this Poliey be then in force; or immediately upon receipt of due proof of the prior 
death of the Insured while this Policy is in foree. 

PAYABLE TO the Insured, if living twenty years after the date hereof, or, in ease of the prior death of the 
Insured, to CHUI: NGIT NGAN, Beneticiary, Wife of the Insured." 


ACCIDENTAL DEATH BENEFIT _ Toe 8 TD WOE Oro eA eRe — — Dollars, 
payable to the Beneliciary in addition to the Face Amount of Insurance, in event of death by accident 
as defined in the clause headed “Provisions as to Aeeidental Death Benefit,” on the second page 
hereof, subject to the provisions therein set forth. 

If there be no Beneficiary living at the death of the Insured the amount of insurance payable shall be 
paid to the executors, administrators or assigns of the Insured, unless otherwise provided in the 
Poliey. The right to change the Beneficiary has been reserved by the Insured. 

TOTAL AND PERMANENT DISABILITY BENEFITS. 

MONTHEY INCOME . TEN DOLLARS PER MONTH FOR EACH $1000  _ of the Face 
Amount of Insurance, payable to the Insured in event of total and permanent disability before 
age 60, subject to the provisions as to Total and Permanent Disability contained in the Policy. 
WAIVER OF PREAII MS in event of Total and Permanent Disability as hereinafter provided. 

Anna] prewies . cc> vo Itundred Thirc;- three and 95/190 --Dollars, 
payable on the delivery of this Pobey, the receipt of which premium is hereby acknowledged, 
and a like amount payable thereafter at the Home Office of the Company, or as provided under the 
heading “‘General Provisions” on the second page hereof, in exchange for the Compaay’s receipt oa 
or before the following due dates, the 4irs8t 
day of wey 77> _ a 
in every year during the continuance of this Poliey, until twenty full years’ premiums shall have beea 
paid, or until the prior death of the Insured. 

IN WITNESS WHEREOP, the said The Prudential Insurance Company of America, at its office in the City of 

Newark, New Jersey, has caused this Policy to be signed by its President and its Secretary, and to be 
duly attested, this first day of tay F 
one thausand nine hundred and twont yt wo ‘ 
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Tweely-Yeer Endowment Policy Aneual Dividends. Premiums Payable for Tweety Years. Accidental Droth Bearit. 
Tote! and Permancet Disability Previsiee: Mestbly Iastalacats Wahewt Dedection Irom Ineorance, Wsiver of Preuioms. 
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GENERAL PROVISIONS. : ; 
haved upon the payment of premiums annually io alvance, but f premiums bo ae ek quer bets 
anoually, any unpaid premiums coquired to coniplote Boe ne te currant eta your ja Bea between sti ae ccc: ith 
Company on account of this Policy. | Premiums oro poya du at the Home Oilies of tho ACHR: a 1 i A sutboriged aye C ,. Ifuny preminn. 

sel i i ithe: retary’ Ts 2 sent of the Company. ayy} 
dates when duc, In exchange for official receipts signed hy the Dre sli Unie tie RENE S EOC fei al te tl npany, except at herein provided. The 
ji ' 5 ul t page hereof, this Poliey shall be void and all premiuma forteitedd Ga the pany, exces ue } 
Pan ot Ba all ne) rouiicain thee Tolgy ju Torve heyoud the date when the nest paytnent bieomes due, except ua to tho benetita provided fur herviu 
after dofault in premiuin payment. ; ny 
Grare Io Pay mcat of Premiuimns.—fn iho payment of nny premium umber this Poliey, execpt the 
allowed, during which tino tho Pulicy will remuio in force, bat We © Poliey slid! became a clan within tho yr 
icy y' hall bo deducted Crem the notennt af insurance payable. P <a ; an 
ia Chan a Be eaddelary.—It the rit ta change the Hear teinry has been reserved and € tho Lasanred xhill lave altaingl to imijarity neeurding 19 ye ees 
of tho Stato in which thu Insured resides, tho mina nes at uny tivo while that Poliey/is in fares, hy weatte nh notice to the Company at its Dame Oihee, ehange 
tho Bonellciary or Ment ticinrivs wider this Pol eneh cliange (0 be aubycet to tho rights of gay proctoua festgied and to become cletis only wlan a pros tstan 
to that effect la endorsed on or nttached to thu! hy the Company, whereupon ull rights of thotornier Heut yoo Menetioiaried whiill ease 
Assiganicots.—Any assigament of this Moliey must bo ln writing, ond tha Cainpany ell net too de to lave hnowh dew of soch aasigninent unlesa the 
original or a duplicate thereof is bled ot the Jlo:se GMive of thy Company. ‘The Company will not nssuni any resporalbulity Cor thers aluhity uf wn nssaginient. 
. Sulrlde.—If within one yeur from the datu horeof (ho Insured shall div by: snicido—whet ler sane ur insane the lubslity af the Company shall notexcesd the 
amount of tho preminms paid o1 this Poliey, Y : : 
lacoateatablilty.—This Policy ahall be incuntestuble after ono yenr fram its date, exeept fur non-payment of prominm, butt tho nge of the Tneured be mi 
atated tho amount or auicunta payable under this Policy shall lv. such os the preuuui wauld have purchased at the correct age. 4 
fodebtcdoess.—Any indebieduess to the Company on necount of (his Policy will be deducted in uny payment or payments or in any settlement uid r the 


Policy. : M : 

i Relnatatemenot.—If this Policy be lapsed for non-payment of premsium it will he reinstated any time nfice the date of lipse, provided tha Endowarent y+ riad 
has nat expired, upou written applicatien and payment of arrears of preminias with iiterest at the enfe of five pereent, jet numa ty ce with th remstate nee ut 
ail indebtedness, provided auch indebtedness bo not grester than the loan value of tlis Polivy at thu timo of application fur such remestatemuent, nit provided evidenee 
of thu insurability of the Insured satisfactury to tho Company bo furnish. ; 

Modlficallons, ete.—No condition, provisien or privilege of this Policy can be waived of modified in nny care exerpt by an endursement bereun nied Ly 
the President, one of tho Vico Presidunts, the Scvrotary, ono of the Assistuiit Seer turies, tho Aetaury, the Asserito Actuary oF one uf the Assistant Actuarh a, No 
moditication or change shull bo made in this Policy except euch na is in accordanee with the laws of the State in which the same in issued. No Agent baa po rm 
behalf of tho Company to moke or modify this or any other contract of insurance, to extend the imu for paying a premiun, ta wolve nny forfeiture, of to bind the 
Company by making any promiso, or by mahing or reeetving any representation or iaformation, =. 

Basis of Reserve and Computatlons.—Tho reserve upon this Policy fur which funds cre to be held, esclusive of any reserve on necount of Disability Tusur- 
ance and Accidental Death Bouedt, shall bo conputed upon the Americun Expericneo Tally of Mortality with three and one-half pa recent. interes! per gnmuie hy 
the ovt luvel premium method. All computations ia accordunce with thu terms of this Policy invelving nel premiunts oF reserve values based eu & mortality tablu 
and paferestaball bo madu upon tho busis hereatated. ; 

Entire Contract Contalocd In This Polley.—This Policy together with the Application, a copy of which in attached hereto, contains and constitutes 
the entire cuntract between thu partivs hereto, and all stutements made by the Leuced shill ia the absence of Crud be decid represeiiations and oot warranties, 
and no atatement ahull avoul the Policy or bo used aa defence to a claim thereunder unless it bo‘contuined io the \pplicanon for the Policy uud unless a cepy of 


such Appliestiva be endursed upou or attuched tu the Policy when issued, 
DIVIDEND PROVISIONS. 

Annually during its continuanco in force, if nll premiums theretafore duo have been paid, this Poliey will bo ercdived with a dividend from tho aurplua earnings 
of the Company as ascortained uod apportioned by the Heard of Directors, Such dividend shail be (1) paid in cash or (2) 0 splied to tho rdaction of the premium 
then due, if any; or upon written request of the Juaured it may be (3) applicd to the purchase ‘ef a paid-up addition to the Poliey, or (A) left to accumulato to tho 
credit of tho Policy with interest at tho rite of three and one-half per cent, per onnnin plus such addjtiqnal uterest as the Conipany may decors on auch funda and 
payable on maturity of thu Policy or withdrawablo iu cash on any anniversary of the Folic: Such paid-up additiun may be surrendered nt any timefor ite full 
resorvo at tho titue of such surrender, ‘Thu Company reserves tho rit lo defer the payment of pny ensh surrender yulue for a period uut exceeding Binety duya 
alter application fur such cush surrender value. If the Lnsurcd shull select wo other dividend option the dis idvad shall be puid in cash. 

’ PROVISIONS AS TO ACCIDENTAL DEATH BENEFIT. 

The amount of Accidental Death Benclit epecified on the firat pase bereof shall bo puyuble in nddition to the Fuee Amount of Insuranee immediately upon reecipt 
of duo roof at tho Ilome Office of the Compuny thut thedcath of the Insured occurred during tho continuance of this Policy and prior to the muturily of the Policy as 
ao Endowment, whilo there waa no default in thu payment uf praniuin, ns aresult, directly ond independently of all odher causes, of bodily injuries, effected ly 
through osternal viglent und nevidentul couses aud that such death occurred withinaiaty days of thu aveident, provided, buwever, that no Aceidental Death Benetit 
shall bo payablo if the death of tho Inaured reaulted from suirideu—whether sung oF insanos from haying been engaged it mibtary of navul serv ico or in aviation or aub- 
marino operations; frum u slate of war or insurrection; of, dircetly or fulirertly frean discaso in ay fee and provided, further, that if any Totul and Permaoent 
Disability Benetits, as hereinafter providhal, shall -be allowed under thas 14. » these pro us to lee al Death Henefit obyll be null und void. 

BekiNted by es med any pay meut on uecouul of aveidental death, the Cormpany shall haso the right und opportunity ty examiny the body und mubke wn autopsy unlces 
A UW. aS e “ : ~ iz * 

Tho Accidental Death Henctit is granted in consideration of Whe payment of an extra. .-.---. annual premium of & 5200 bo soem » which is iualuded in the 
amouot of the premium stated ou Uno Hirst page hereof und whieh is payably ut the same tine and subject te the same provisions us lo puyment as the regular 
premium under thia Policy. 

PROVISIONS AS TO TOTAL AND PERMANENT DISABILITY—WAIVER OP PREMIUMS— 
MONTHLY PAYMENTS TO THE INSURED, 

Disability Before Age 60—Walver of Prenuntis.—Ul the Insured, after the first preniain on this Policy bas hee id, shall furni b \° 
pangs whulg thas Mulivy as in tull foree und cfeet and while there it ne default in tho Peat uf poanuam, tt CROMER aller furs eee oe oe 
whilo less than nixty years of age, frum uny case whatsoever shall have become ee ae, dithled vr phyewiully oc mentally lucupacituted te auch an extent 
thet he by reasua of such disubiily or incapacity is rendered wholly aul permanently unable to ery Dany occupation or jertorm any k fur any kind of cum- 
pensation of financial valuv, thy Company upon receipt of sueh proof will waive the pay ment of cach promiam that may beesine payable tl ter iuler thia Policy 
during auch disability, Without prejudicu to any other cause of disability, tho permanent loss of the sight of beth eyes, or loa by severance: y 

J al a4 yes, y severance of both hands above 
tho wrists, of of both fect above the ankles, or of one Tiend wid one fout, shall bo considered disability er ineapwoity within the meuning ef this provision, 

Disability Before Age 6@—Monthly Iucome to the Insured.—If such disability aball oeeur before tho Tosnced la sixty years of ago and prior to tho 
maturity of the Policy us an Endowment the Couipany will, in addition to auch waiver, pay to the eared monthly us epeciiied an the first page hereaf, thesum of $10 
Sho ead. oe ile pe Soave Ae Uidr ie elie Thos Wyse ye payinest shall bo made six months after the Company shall have received 

: tarp ae tynaots hell bo maddy on the rst day ol cae: Paul i sue F ity. Te. ude 
Poiiee may boduducied TE Lean SHnee I ee y obeuch nionth thercalter during such diswlatity, Interest duu on any sudelstedness undor tha 

Such waiver ef premiums oud snch menthly payment shall be additional to all other beneliis and obligations under this Poliey exec) i 
Bonofit aad thu Policy alall bo continued in force an the Fueo Amount of | cu Findulitedue 1 . : he nee excuit oa ‘ose gata peat 
lake maura Wiis picid lier ucily cominesl te reiailie Pe im ee any indebtedness, wall become duv and payable at death or maturity ia the 

sabliity After Age 60 -Walver of l'remlums With Keductloo of Face Arnvunt of Pusurance,—If tho dixalilit i : 
ct ie yon ae oe, iy a eae: cea ae é duo proof of such disshility wall Salve ie sant uf each pcmiane thie may beewens 
. or unde olivy daring such disabi t thoy Puce. , P sunile r . ait ae 
aod am sil nuns at ure We Yes eloitl the re Cipelise al riewautle eae ns Rest i ruined by Vie amount et 
ecorery from Disabllity.—The Ineucel, uyan mand by y ut any o durin Thaticn Hip ‘ F 
. } a ' f A Watch dicchilitv and Lefere the Company's hability bereunde: 
Qo fit le Re je continues in slate of disability, as defined above, umd in ease of hia failure no to do the luaured ball be whe a 

a the event that tho Insured reeovirs from such state of disability no further preni hell 4 ynivedd 
Petter Tee ee rea Rear er aE aut ucbiats J nes pretuiuma shall bo waived aud no further muothly payments shall be made, 
ig Ane lige? aE Aust ee ee a NE He emontal Death ienetit, at the Gum: of auch revovery shall be contiuued jn fureo subject te the payment 
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1 ‘HEREBY DECLARE | that oll the Witoesbis ends fondle anewers bo the above gucehons are tom ples iend tru, ,and I agere ¢ that vhall form a part of eon contract of i tneurance o eS, 
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Cash Surrender Values Under Paid-up Endowment and Pald-up Term Polfeles.—f this Policy shall Inpse, as above, and a Paid-up Endowment Pally 


be issued oF a Pald-up Term Policy be pat in foree in lieu thereof, such Pald-up Endowment or euch Paid-up Term Policy may be surrendered at any timo for ils f 


reecevo vajue at tho time of such surrender, The Campany reserves tho right ¢o defer the payment of any cash aurrwulor vuluo for p period not excecding ninely duye 


alter applivation for such eash xurreader value. 


TABLE OF LOAN AND NON-FORFEITURE VALUES. 
___ Walues audbject to reduetian on account of uny outstanding indebtedness os heretofore provided.) x VED 
The Cash Sarrcadcr and loan Valece, Paid-ep Endowment Policies and Paro Endowment stated In the following table apply to « policy of $1000, Feco Amount af 
Inwerance. An the Face Amount of insarapce ander this Policy is s5.0007 Fae the Cash Surreader sad Loan Valuo (coleman 1), the Pald-ap Endowment Policy 
(colamm 2) of the Pure Endowment (colums 3) available Ia any year willbe... tive tines......... saneesnenenee tho amount stated in the table below for that year. 
Wye None Nene [TREES GQ. aye | 11 Years | $428 00 |$575 00 | 9 ear $526 00 | 
| 2¥eare $50 00 $88 00 6 Years, 263 * |} 1 * +» 482 00 | 628 00 | Bye 580 00 
13% 8200' 14000111 » iIgnm [13 = | 64000 68100 7 « 653 00 
| ae 118 00 197 00 ' 16 « $16 00 i u’ | 601 00 734 00 | 6a 714 00 
| 5" 160 00 258 00 15 « 104 00 | i5 « 665 00 787 00! § « 774 00 
| 6“ 198 00, 511 00] 14 - 179 00 | 16 « | 72600. 83200 4 « 823 00 
7. 239 00 363 00 Lo) 4 262 00 | j7 » 790 OO 875 00 om 870 00 
ry a 282 00 416 00 12 « 323 00 | ig“ 857 00 | 918 00 °2 » 918 00 ' 
| BF 328 00 | 469 00 jl ca 392 00 19 | 927 00 | 859500 haa. 959 00 . 
}10 “ © S76 00 | 522.00! 10 « 460 00 | 2 « (1000 00. ___Policy Payable _ 


——— rs 
7 ae ee foua valucat the end uf any year, diecounted af the rate of alx Pee cvot. per anaum, atall be avallablu to the Insured af any Limo after tle entire Premium for that year 
a paokt, 


a 


The noo-forfelture values in the above table ere based upon the Amertcan Ecperience Table of Mortelity with three and one-half per ceat. lntereat per sanum, and the net ralue 
of aay auch non-forfeiture valuc, from the second to the end of the fiftocath year, le at feast equal to the entire reserveon ¢hla Policy, uccording to the for: nk standard, lesa e perceatate 
(not more than two aad one-half) of the Face Amount of {nenraace under the Policy: thereafter, euch aet rutue fe the fult TeReevey sald etundacd, less 2 surrender churge, if made, of pot 
moce thea one-iwentieth of one per cent. of the Fuce Amouat of facurance uoder the Follcy. 


, If the Faco Amount of Insuranco bo increased by dividond additions tho Loan and Cash Surrender Values will bo inervnsed by ry © 
such additions aad tho other non-forfciture vnluos modifiod accordingly. od Ha THT vonen Se 
it tho premiunis or this Policy bo paid in quarterly or scmi-anaual instalments, duo allowaneo will be iadoin computing values from the ubovo table for that 
portion af a year's preminm paid over and above tho fall number of yoars’ prpmiums indicatod; provided, however, that if more than onv hut less than two Tull years’ 
premiums shall bave bevn paid ao allowance of fifteen days of continued insuranco will bo inndv for cach quarter of p year for whieh tho premium has been paid. 


PROVISIONS AS TO MODES OF SETTLEMENT AT MATURITY. 


The Jnaured may at any time whilo this Policy isin forer, subject to tho rights of any assicnco and with the power of revocation, by written natico to the Com 
pany, designato any one of tho following optiuns us the manner ia which tho amount of insuranco shall bo payablo in lien of being pnid in ono sain, and the Company 
will then endorse on tho Policy that payment stall bo mado according to tho option desiguated, bat ifthe Insured xhall huve anade no euch dexignution, tho Beneticiary 
shal! havo tho right of deeenation: provided, however, that in no event shull Option 1 or 2 bo availablo to an individual Benefivinry if the amount of cach instalment 
payablo thereuador to such Benetieinry would be less than $10, nor shall Option 3 ho available if tho amount of insurance payable be less than $1,000 and none 
of said options shall be availublo if the Boncligiary boa corporation oc a firm, 1f this Potiey maturo as un Kudewment and bo payable to the Insured, and if the 
Insured shall designato one of tho following options as the mado af settlement, tho provisions of suel option shall bo construcd as applying to the Insured in tho same 


manacr aa thoy would havo applied to tho Bunefisiary if the Policy had matured by deuth. 


Optiuni, Monthly Instalments for Definite Number of Years.—Tho amount of insurance or x part thereof to be payable in equal monthly instulmeute, 
cach instalmecat of the amount slated for the dofinite number of years selected, together with dividends, if auy, accordiay to the following table: 


{ 


Nomber of Years During VW ich 2 


* n 
Moaihi7 Enstalments Ara Pald s|6 | 7 | 8 a © 10) re Ries 1 | fos fis 17 18 19 


21 | 22/23 | 26 | 25 


: ' ; 
W1S-20,015-33 911-0m since) Sa.ca) a3:ta $0.30 | $7.7 | $7.42 | $7.05 | $6869 | $6.60, $6.16 | $5.91 
I ' ! 


Amountol Moothily Inatalment 
Per 6t,000 of Insurance 


Opiton 2. Monthly Instulnents fur Detinite Numbve of Years and Contluuousty Thercaflier.—Tho amount of insurance oro part thereof to be 
payabio in equal monthly instalments, cach instalment of the amount stated Tor the age of tho Benoliciscy xt the death of the Fnaared, together with dividends, 
if any, and payahlo during the definite number of yours selected, and therealter so long as the Meneticiary shalt live, us xpaciied an tho following tuble: 


Awounr oF Derinite Aur ov Hesxertcany Wires Potey Brood . Count 
: MAUR | |  . > i Ta ine SSeS 
Mowstunr INstTaLMent [op ypqun! end | 17 18 roo za | 2 | oe | 23 2 25 26 | 27 | 2s | 29 | +3 31 | so] sa, 34 | 33 | ae | a7 | 38 
ven 81,000 or ee a) he —— E aa 


, ee 7 : | ae Fa see [er : ma 
G Yeare j $7.91 $3 M4 $3.06 | s3.21] #4.00 $1.03) $1.06 $4.08 | $4.00) $4.10 | SN] $6.21! $4.35 / $4.28 ' 4.32 $4.35! sear 4.43) #430 e450] bat | $4.67 | $4.93 


Insurance, Pavane 
Dentro Yrans Statep | —- : 
axp Tneneartece 10 Yewrw | $2.87 |-83.59 eS $3.58 | $4.00] $4.03] $4.06 | $4.09 | $4.12] $4.13] 4.19 $4.22 | $1.26 $490 $4.34 $4.38) $4.43 


13 Veare | 93.81 | 63.43 $3.43] 93.07 | s3.99 3.91] si.o8 43.98 
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——— | | ——= | nl ee 


—|-—|—- -, 


Si.45 | 04.53 | $4.59] $1.84 


—' ici 


t 
$3.99 | $4.02 | $4.05 / $1.04) 84.11 said! seas S420 $6.25 | 84.39 Ht stae/ seas $4.55 | $0.63 
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27| 84.30] $1.35 | Sie 


$3.5) | $2.94 | $3.97 | $2.99 4.02 | $4.05 He 64.12 B18 CAHN ER) 


| 26 Vemra | $3.74 | $3.76 o2.73| 33.80| $3.82 us| #5.08| $3.89 


Aaw or Hestricint Wiren Potocy Meco a Chiat 


3 ‘4 Derinitk ° 
AMUENT OF Newnan y Sm ‘ 3 —— “ia 
Mostuce Isetataest |oyyrans| 929 | ao | an | a2 | as | oan | 43 as | 50 | 7] | 82 | ba] 56 56) 87 | ou | ga 60 as 
oF 
VER $1,000 oF SS ee | eee SS SS = _—— ___ |] —_. ___. -_ ae 


$4.94 | $5.09 | $5.10) $5.45 | $5.24 | $3.97] $5.48 | $3.59/ $5.71 oS Da! iiaal ssa 7 $4.60 $670) 6.07 eH ee 7.62 | $7.87 


Ixsenance, Pavanie 3 Yeare | $4.79] $4.86 
Demso Years Starep) | ——,—— 
AND Trenearren 
Demsu livers 
or THE 
Henericisas 


{ 
| $0.84) $1.9 | $4.08 | $5.68) $3.13] $5.24 | $3.33 | $5.03 
$5.28 $5.36 


$4.07 | $5.09 


16 Yeers | $4.70 | $4.77 $5.53 $5.04) $5.75) 65.40 sa.o0! 36.13 S626 pte) tes 36.70 $406 | $3.82 $7.16 


15 Yeare | $4.58 $4.64 84.70 $4.76 | $0.43 | $4.90) $4.97 $3.06 | $5.13 $3.26 


$1.09) $5.14 $stu) $6.23 $5.40 65.33 | $5.39 85.44) $5.48 asi sss 


20 Yeara $4.64 $1.59 | $4.64 $4.70 | $4.73 | $4.40) S4.n6 | $4.92 


Option 3.) Trust Fund.—Tho amount of insurance or any gsortion thervef net lesa than $1,000 tr ho left during tho lifetime af the Beneticiary In trust with 
the Company, and thy Company will pay thereon, go long as the said amount or said portion thereof remains with tho Company, interest ut the rate of threo and 
one-half per cent. per unnuin, together with dividonds, If any. ‘Iho sail Trust Fuod shall be paid at the death of the Benefloiary to tho executors or admiulstratora 
of tho Benuficiary. : 

Annual, Semi-Annual or Quarterly Instalments, computed ot the rato of threo nod one-half per cent. per annum compound iatercat, will be puid npun 
request in Heu of the menthly instalmeots provided under Options | and 2, untess tho Insured shall lave otherwise directed io writing. 

Unpald Instalments at Death of Benefrlary.—if oue or moro imtaliments shall sotually be paid in accordonco with tho provisions above and if tho Brom 
ficiary shall dio before ull instalments puyablo shall hove been paid, and if thoro bo ne eontingene Is-netleiary designated by tho Jusured or by the Beaoficiary 
aller the death of tho Insured, tho unpaid instalmenta will he commuted at tho rute of three aud one-half per ceat, per annuvi cowpuund interest aud paid ia ove 
gum to tho executors or administratory of tho Benollciary. 


Dividends wiih instalments or Interes!.—If the amount of insurance bo 


. dividead from tha eurplux carnings as ascertained and apportione! by the Boar ; 
Reaiie at in tho Interest payablo on ames of the trust fund, but no dividend will be declarcd on instalments payable afte 


. ono { 1549 


payuble in iastalwents, monthly or otherwise, oc bo teftin trust with tho Company, 
Pot Dircctors on account of amounts sv payable will effect an tnervase in the ipstal- 
t the poriod fixed for instalments rtal. 


| 


REGISTER OF CHANGE OF BENEFICIARY. 
NOTE.—Any change of Beneficiary shal! take effect only upon endorsement on this Policy by the Company at the Home Office. 


BENEFICIARY 


ENDORSED BY 


oIstaICT Hawaiien Ord. Agey. 


i No. 3955636 


onureor Yuen Tai Kam. 


pe) . UNS ee CORPANYS 
; OF AMERICA 


At HOME OFFICE. NEWARK.N.J. 


IMCORPORATOO UmAAE Twn DewN AS THE STATE DF OE W JLASEY 


$5000. 
May 1, 1922 
An. €233.95 


Terenly “deur Endowment Vaer 
Me owed es wide ve ds 
=? (nei loyahe 43 or /oventy peers 
Aeudentel Death Benefit 
Titel end fermve ment thrahet Al 
Men Kl, IneTelerent Ys 


(fue EERO 
ae 


63 


PLAINTIFF'S Py 


Ne. (55 
FregU/w Fited inthe Supreme Geu: 
a 19 29 at 3ifd oteteak_ 2 


ay f Par her haf 


NOTICE TO PCLICYHOLDER. 


Owing to the low rate of premium 


at which policies of this nature 
are issued,the surplus acoruing 

therrunder will } robably not toe’ 

sufficient to enable the Company 
to -prortion aay, dividend ander 

thie Polite before t 


MEDICAL DEPARTMENT ORDINARY ISSUE DEPARTMENT 


Inspection | ACCEPTED SUBJECT TO 
APPROVED CONDITIONS O7 APPLICATION 


MAY 10,1922 


| MAY 12 1922 


@eaesoana ev 4 
3 z Ordered ....-200--ecc00ee-: FJ Ss 
FERED TO MED. DEPT! Duay SY1922 HP ils to be adjusted 


Sd Age 28 


t. a ERED. 
cm en Eg ee  HAUATIAN TRUST CO,» LAD, 
- z AWASTAN Bails fobrdiet -------------+-- : a ara airs. 
(arte fet apotial = 7 ee No Sum..L..Aling. 


Manager > wand ihe Located at Honolulu 7. H.. 
| “rewaumance wy Che Prudential Insurance Company Of America, sone omce, nerart. new Jerse 


Ancerpernted weder the Laws of the Sista of New Jurpy 
NUMGER 3955. 


(PLEASE PRINT.) 


4 : 
w No.1709-H.. Street... Canter Drive. 
g City or town. Honolulu ° 


t County ...Hdonolulu, ~~. =a State......] 0-H ee 


(it ne postal service at thin oddress, stale pest offles used. 
15 (PLEASE PRINT.) ‘ 
No... L252 Street... ae Nuvenu 


(Glos fleet or apartmen! aomber.} 


eee ewwenesne: State. eet. Ha... 


of en iat aleecey or indirectly in aviat ion Name of Grm or employer. .... .-.-.-. FOUG_ INN CO. ee 
6r Miomarine work? 2Lo ~ i Or. 
§ De you intend living or traveling in Alaska or in any other money of the United Rejyretcl_busines ea ifutu1 Goods. & Curios... ra 


? : ; . 1€ To what address are premium notices ne nther communications to be sent? If this 
States, or in any country except the United States or Canada? If yes, state particulars. question is not answered they will be sent to the residence address. (Please grint.) 


. P, O, Box 999, Honolulu, T, 
V7 Where have you lived during the past three years? State address in full, 


ss Honolulu T. He 
16 Has any cumpany or association ever declined to grant insurance on yaur life? 
If anawer is yes, give name af company and date. YN 
ie) 
_]1@ Has any company or association ever modified your application cither ip amount, 
kind of premium? If sv, give name of company, date, and nature of modification. 
No 
20 Are you negotiating, or have you applied for other insurance oo ynur life at this 
time in this or any other company or awsociation? If so, give naine of company 
or association aod amount. 
9 


21 Note-State here any request in conneotion 
with the insurance proposed. 


ea eee April 30th 1922 


23 {cs premium to be 4 tamoeot bh Is thi 
(INSURANCE? peid anaually, semi- au you paid ted vanes 24h tull DS 
aanually or quarterly? on account? Answer yes ar po. 


_1$5000..__.... Annually |$_.None_.... 


e: resid: 2§ Do you wish the privilege of 
changing the hemefhaary? 
Anower yes or 50, 


Yes. 


_— OMpLOY OS. .......-<casumms 


\geewcor B Dry dam » President 


Y What is your FULL 
name? (Please print.) YUEN TAI ZAM 


2 What ta your preseit occupation or occupations? Explain exact duties. 


__Aest, Manager, Fong Inn 


3 Do you intend changing your present occupation? if yes, state pavtienlee 
‘i i 


4 Are gu now of have you any intention of becoming connected with the military or naval 


Ta Are you now insured in this or any other erat, or association? Give full particulaes 
If in this Company, give policy numbers also, including Industrial policies, if any. 
ro Number if io 


Name of Compasy Company 


7b Indicate if the policies in other companies are Double Jademnity or Disahility [ncame policies. 
Te if aig have bealth insureece protection, stale total amount of benefits per week so 
prov le .. 


O@ Where were you born? |8 When were you born? 


Meath. Day. You. married? 
eu tins , | gune/12th| 1894 


28 | Yes 
12 What kind of velicy is desired 7 
(ise such lors 01 Wiha/e Lipa, 20~ | 20 Yesr Endowment 
ayment L.fe, pr Z Pole 
Moa ETT TES with A.D. B. 
13 Ts whom is thie insurance to be payable at your death? (Fuliname.) Age of 
(Please prial.) Beneficiary to Applicant | 


CHUN NGIT NGAN 23 Wife Same 


1 HEREBY DECLARE that all the statements and answers ta the above ouestions are complete and truz. and I oaree tha! the foregoing, together wil 7 y 
y ‘ a i . together with this declarofion, as 

statements and answers made or to be made to the Company's Medical Examines a ~ shall constitute the application and becca § ah ee the 
contract of insurance hereby applied for. I further agree that the policy herein applied for shall be accepled subject to the pricileges and procisions therein contained and that UNLESS the full 
first premium ie patd by me af the time of making this application, the policy shall not take effect until iseued by the Company and received by me ond the full first premium thereon is paid 

while my health, bits and occupation are the same as described in this application. It ts understood and agreed, howecer, thal if af the time of signing this application the full first ete Tt 
te paid, the inzurance shall take effect from the date of this application, in accordance with the provisions of the policy hereby applied for, provided this application is approved and aaatprhd at 
the Home Office of the Company, in Newark, New Jersey, under the plan, for the premium paid and amount of ineurance applied for. 


Witness t. Full ai th r 
Apphebats vipnntst@MOMRls Jaw! AVEMO. coc cceae }Sortpuberine |... Yoon Tat iam 


Deted w.... Honolulu... miele Oth..... that 2S March 1982. ai 
oan 880g—nav bak! had . “3 


Clerk's Note: - 
For pase 74, see back hereof. ae 


16 Age mearest’ J} Are you 


Reletionship Present residence 


- 


AQINO 3SN 3dig5d0 AWOH YOd 


_ = 


op) 


PY, os 


an e& 


LOSE 
wn sername 


NOD swissdng oyu peyy PFE 
aes/ f= 


a? 


ae, coy LL mee . 
. 


myo GIA SeLNSUNG I 


ae 63, eo7e" 


QUESTICNS TO 3% ANSWERED BY THE AGENT IF APPLICANT WAS BORN OUTSIDE OF THE UNITED 


STATES OR CANEDA. 


il, eo ‘a eaad deen om The Gil: a? Armentan., : Ms brow Sieh = 
Slehs ar Canada? 15 Geaneo ; , fale stro essnhey 
4 "he Bohe arr.) where b 3 Syrian oa 
2Gnke resol o7) re horn JA 


Cee & hk, Ed Greek ..-- filhwantan 


QUESTIONS TO BE ANSVERED BY THES AGENT IF THE APPLICANT IS A 
WOMAN 


27 hushsad os fin for whe -amount ji hernsurad ra hes wifal 
pea Hin Bes Chfeay gre ok SES va 
ASloh nemas gael ares f hivny chal ren, 5 Fron what source woos haan t derive 
tears a subherl? 


yiecs heart reste sn aheuse ar 
huilaftag where te lour cating Apwors 


AG@ET'S GENERAL R2PORT. (HECUIREDEVITH EVERY 
A?>LICATION. ) 
The Comnany desires to enphasize the importance of the Agent's Genernl Report, wrich 
must be made by the writer of the application, who will be held PERSONALLY R@SPONSIBIS 


for the accuracy of the information given. The stutemente contnined therein should be 
based on facts obtained after careful and thoroueh investigation. 


————— 
| How bn dave yaw 


ote hhehema surrown 
te mw ry Ke peer rahe) 


regs heel? 
tard sateh as 2 eiseneUf™ omaan 


z Y te efi heat we marr lila fareell 
taruremce siphed Jor? | 


Perves and eccufeliens. 


5 Wha ts fa fay the Arevaiumat 


Cp bed a me vel 


ay Va yeu recommend fhe risk Is lhe 
v4 é ! 
Cons any and advise fhe bse 


of . pehey hed for 


Miler personel mresieg aftan te you 
2 ophheant has Za ond ts of 
lomo berate habih and geod mare! 


charachy 2° Po in 
GB Does Pfhiant Sgbacrt be 
om geod heath y 
ed 


i hereby certify that the ubove report is the result of . 


Lbas | 

6 For +ralrg as Vie ophhiantifd, Le wader 6, Zs or inary or Jnialya/| im sarence on Shes 

Core prey rofes axle ace uA ehar, Aerght and ae ee The Udo SEEDY 
5 % eonknwe he « 

ar 7lo_ Wad, OU pachiphes "Be 


hwed P Gwe heck 
10 Wha is the purpose of the insurance 


fee 


personel inves times ion by 
me and I hereby vouch foc the relivbility of the informution ejyen. 
HAWAILAl pe ge 
BR oe BAS, PLM, . Tie 
BEPORE SANDING APPLIGA TIGI TO THE MEDICAL SXARWNAER, B. SURG ERT 20 See eee ee ee 


BrUBICOREG! AWD AGENT'S BAWORT ARBePROCEMRLY See. Cie, Ce. 
SHOULD BR GUL 21 AIS Cs eee ae mee. 


LOTIONS Caer 


— 


DECLARATIONS MADE TO THE MEDICAL EXAMINER 
In continuation of and forming a ‘part of my application to The Prudantlal insurance Company ot Amarica 
Ja What b your preeset occupation, hind of business, postion held and (vagtb ol time eaguewd? | BARE YOU | @, Oe what date wad for what ae 


assistant “fanager Oriental antiqug gigr HEALTH ssi aes 


n De you latead changing your preseal cecupation? (II yes, state particulars.) 


10. Hare yes ave you ever 0. 0 ee Yes or Nuj, [f yee, give full perticulars om reverse aide. 


no Athen? TO || Habitus! vendacts? Pistia? no. 

SAW WK ci tw Secapalioan have poe [ONowed/ iad bow longi cater aati Vio || Wnwectioar eT ee ad 
none Plewisg? NO || Gout? Ragiente no 
SECT RCE gt Ay RO A eS liad ee TO || Diecharge rom eer? Disease of Bladder ne prostate] TQ 


no # Coonumptioa! N1O || Goiter? Divease of biduey a? 
9 a all psy Moath ce puaaparsrest Divine? TO |i Palpitation of beart? Kidany calle ce stones? 
12 June 1894 be 28 Ramer To | Sorte of brat Senne 

Ba. What quantity do you use of (daily sreragy) Ut mot daily, what average? = <. ws! ho 

Mangere OHO BORA... [ier | mg) || Ameren Syhiis no 

Wiees?. . eee (clo! aa ~. One __- Loes uf conschuuwens? _no Chole diarrhea? Concer no 

St are ~ 

Spirits... ------- +22 one pclae ---RONA Sete = ssiteeee Paralynis? Dierase ole aaun oF rectucal? Tamar : 

p. Hace you ever used malt or apiritaqus fiquora to exceae? (Lf yee, give full particnlars.) —F 10 | Pr — ij uke _ ‘hort 
Pe emk ‘i a ere 
no pecdtinl areretys spepe! een utd, ws 

o, Have you ever used Opiom? Chleral? Cocalar? Or any earcotic drug? _ 
(lt etvs Pull wee 
peslicelare} AQ. -AQ. AO ------ AQ...-.-- Cause of Death Date of | Health 
a 5 de aver takes any of the ec-called cures 
for drieking or forthe drug habit? If yee, when? no 


Ai. Haass; Company or Amodathen | Nemscl Compely cr Aendites, ad Gte =*=~*=“‘*‘d eT eR lane lUCUltUt™”!~!~™~”~C”COC | 
avet dectised to graat ianuraure upoa 
your life? no 


©. Or modified your r application to ai alew | Name of Company ut Assoclatioa, aad date. 
wam os a didereat hied, or a higher ian 
qwinm thee that for ebich you no” ? 


a Ba. Huw long bere | you row lived im the the Hare you ver anes (tt yes, zis e@bre aad for 


or tows la which you som residef bree advised to arek whet tress.) ti«*disC A, I] ae a nnn a os errr ie ee = hs of em mae 


} 7 years climate for your bealth? no 


 —————————————— 
©. De yea live with, ur beer ry efthia one year, lived with or been closely associated with « 
comumptive? (If yea, gira (ull perticulars.) no 


6. Here you ever a Give date, full blatory, ealure of illpovs, me dis- . 
A. Received a ervere injury? ---NQ_..-.! abled, aud reulte, 


—_— a I oo oe 
~qerenens Te era Awe wEReO lea APPLICANT is a wewaa. » iat ever married, answer “eal qestinan Ma, ta, @ and ©.) 
12a. Who la dependent upoe you itor serpy suppert? (State ages agee.! 1Ga. Husband's ecenpatioaf 


. Nueaber of childres bad? 


B. Tiad 2 serious ieee! .-- --- Ge pa 


©. Had medical | treat- 
SAG obeaaee Eaieuce?...110. 


14s | Hace you sret bad g tumor @. dn be lesered ia thin Company! 


im of eldeat?..... Youngest? 
== u 134. Are you pregunat? — he ee 
) . bi quod 
we your a.How |e. Cause of ebaege? Ip change progrenivel Uf not, | {feo, bow far advanced? &, Haerret cae 0. Tabele Bealth? 
much! bos long bes weigh! been alation- 


s. Hare yaw pree 
had a calscarriage? 
Have you since had 


a atabot al full teron? 


it oS 


“Tpeut 3 years ¢;, Mavs you passed the claaacteric! &. If deed, rnese nad dats, 


6. a= ar lea? Ibe tf yes, when 


i ABREBY DECLARE thot all the etatemente and anewers to the above questions are complete and true, and I agree thal they shall forme part of ths contract of ineurance bt se 
ond I cepresaly waive, on behalf af myself ond of ony person who shall have or claim any interest in any policy tesued hereunder, all provisions of low forbidding any phyrician or ofher person 
orator Gitral or examine me, from disclosing any knowledgs or information whitch he thereby ‘acquiral. 


who has attended or exomined me, or who may A 


MEDICAL EXAMINER'S CONFIDENTIAL REPORT s men A maT OF MTEETAna Or MLMUSTE' Ow Toe QUTOAAY Ot OF Em ee 
a» Nec ar ree waUlsbed os saite the IDENTITY of the person) J. Rate of pulse TK. Dore It intermit? T ANALYSIS, ein" Specific Gravity Altamis negra 8 
esecaing per minute ’ = 
_Personal a dniteme@e 4. | NO 2 1. acid. | 7 LOS, a, Pinay Sige o 
a ee ee (Uap? cig ie di art ets asa a a 
e* tifpiog mask cl body? no a ———— Bue 2p ferry a LIFE 0 oy prove tl 
x B®, De yon believe applicant in older thas age giveu? no (under lougur}? 98.67 Cie 


no 
5 Discrepauctes iu Iu age alatements should be recowciled ar aaplalaed. 


Fe amine on fe ere Yee? 
a age ewe aheds ombe F Sa oe 2 i 0 on Mfogn/ ho canfe tae nf 
NN. PLEASE give record of systutie and diastole stole Blood sha weeny of; car Meoughovhiah att tal o,.evut wr Kn. (Fe0 ShecenlWelt 

preamure @hea amount of jnsurance now called fpr, together 
a G. be applicant of Agent related to you by blood wr merriage? (it ~ Eig {hatin force io Comnane. enuala cr enceeds 66,000, | Us, ARK YOU SURE thet arine 


w tale relationship woder remarks.) (See special po! fa. 4 elow.) 4 anamined wes passed by applicant? . es ; 
= —— no. Bystolic. ip: . Disstallc = BB. 2) Ur, Are you crndiog a specimea te ibe Home Office? 72s _ 4 ae 
wD. ite or Colored}? E. Beal Guappeernere of all eoand.) ® 
e mane 1002) 3) male (See s zral nott hetew) no “ 
a F, In sight geod? yes G. tn bepring good? \) ye 8 - bi: ip a ne! stant Was thie examination made at applicaut’s rei- 
}) ae +2: a 00... — _ Vin Atlee oes eee t ° a 
A -boe . OF BLDOL VESSELS (arterial sclerosis, atheroma, _____ ae mie 2S Bom gaicn 
Bet, Bien... te, ete LOG. tne) gpacrmal tannion tt no Wy, Inthe applicant (re tran physical 3 
: Hi. Did you measure applicant's beight?......-......- 088. UF RESPIRATORY ORGANS Ueduding pose, throat tnd mental Ect ted es 3 
fa there thi: ba ch 
EM iz. Did you ore applicant weighed? . . eenee ea eecennnns yea AF Ants ; Wiarand Xt the ane ete ai iCPeccat a wl” eget ais no : 
i t Cheat wcarareoreat = Walt arediemeat: i ad ok ah ae aamine eye, patellar and] eurance ta he carried te render the rick In cay way undesire 8 
ry Y. vy. ta riod A FIRST-CLASS A AVERAGE, or POOR? . 

5 fone? ST ee... Ut male, over -arsbilices) Gy ABDOMINAL TUBAL Les inl 


he ao —_— f First Glaaa 
rq vide ere @ record af a careful eranination on this date of the person ibed Aerein and whose answers were written as given 


ain my presence, 


1 CERTIFY thet the above and the comacks on the 
jo ms, and whose rignature wes afized to the foreguing deela 


i ra Aprdl.2L.w 02 9 2. Pa Re Hedamann....... nese  ..Honoln)n....2sBa._.aeeee 
Cry ee PLaaet ive OGMirLere OFTaILe GY Any. mPAsmiaenia #UOSNO ES AUOVG/(t/ 7 unas 
i 
Clerk's Note: a 

For pace 76, see back hereof, Ps 


DETAILS OF ILLNESSES RECORDED ON THE 


Jilness Doration Severity Complications 
i ea PP ROL Beis 
a a agree a 
- BY ee = jeeeeeseee 
REMARKS: 


REVERSE SIDE 


The Prudential Ins. Co. of America. 73 


DEFENDANT’S EXHIBIT No. 3. 


In the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii. 


CHUN NGIT NGAN, 
Plaintiff, 
VS. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


STIPULATION RE TESTIMONY OF DR. IGA 
MORI AND NOTICE OF DECISION ON 
ERROR. 


IT IS HEREBY STIPULATED by and between 
the parties hereto that Dr. Iga Mori would, if 
present upon the trial of this case, testify as a 
witness on behalf of the defendant as follows: 

That he is a physician duly licensed to practice 
in the Territory of Hawaii and that as such h- 
censed physician he treated Mr. Yuen Tai Kan, 
a Chinese merchant, for neurasthenia and hemop- 
tysis (spitting of blood) from January 21st, 1922, 
to May 22d, 1922, and that prior to said dates 
the said Yuen Tai Kan had been going to said 
Iga Mori for treatment for several years. 


74 Chun Ngit Ngan vs. 
Dated, Honolulu, April 14, 1924. 


THOMPSON, CATHCART & BEEBE, 
Attorneys for Plaintiff. 
FREAR, PROSSER, ANDERSON & 
MARX, 
Meh 
Attorneys for Defendant. [77], 


No. 1556. In the Supreme Court of the Terri- 
tory of Hawaii. October Term, 1923. Error. 
Chun Ngit Ngan, Plaintiff and Defendant in Error, 
vs. The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plaintiff 
in Error. Notice of Decision on Error. Filed Jan- 
uary 12, 1925, at 3:35 o’clock P. M. J. A. Thomp- 
son, Clerk. Frear, Prosser, Anderson & Marx, 507 
Stangewald Building, Honolulu, T. H., Attorneys 
for Plaintiff in Error. Thompson, Cathcart & 
Beebe, 2—13 Campbell Block, Honolulu, T. H., At- 
torneys for Defendant in Error. [78] 


The Prudential Ins. Co. of America. ri) 


No. 1856. 


In the Supreme Court of the Territory of Hawaii. 
October Term, 1923. 


ERROR. 


CHUN NGIT NGAN, 
Plaintiff and Defendant in Error, 


vs; 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant and Plaintiff in Error. 


NOTICE OF DECISION ON ERROR. 


To the Honorable Third Judge of the Cireuit Court 
of the First Judicial Cireuit, Territory of 
Hawaii: — 

You will please to take notice that in the above- 
entitled cause the Supreme Court has filed the fol- 
lowing decision on error: 


DECISION ON ERROR. 

In the above-entitled cause, pursuant to an 
opinion of the above-entitled court filed on the 11th 
day of December, 1924, the court ordered that the 
judgment theretofore entered in the Cireuit Court 
of the Iitst Judicial Circuit of the Territory of 
Hawaii in favor of the plaintiff and against the de- 
fendant, be set aside and a new trial granted. 


76 Chun Ngit Ngan vs. 


Dated at Honolulu, T. H., January 12, 1925. 
By the Court: 


[Seal] J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of 
Hawaii. 


Dated at Honolulu, T. H., January 12, 1925. 
By the Court: 
J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of 
Hawaii. [79] 


The foregoing notice is hereby approved as to 
the form thereof, and it is ordered ne the same 
issue forthwith. 


Dated Honolulu, T. H., January 12, 1925. 
[Seal ] A. PERRY, - 
Associate Justice of the Supreme Court of the Ter- 
vitory of Hawaii. 


CERTIFICATE. 


Territory of Hawai, 
City and County of Honolulu,—ss. 


I, J. A. Thompson, Clerk of the Supreme Court 
of the Territory of Hawaii, do hereby certify that 
the foregoing document, and attached hereto, is a 
full, true and correct copy of the original notice of 
decision on error which is now on file in the office 
of the Clerk of the Supreme Court in the foregoing 
entitled cause, Numbered 1556. 

WITNESS my hand and the seal of the Supreme 
Court of the Territory of Hawaii, at Honolulu, 


TC 


The Prudential Ins. Co. of America. 


City and County of Honolulu, this 12th day of 
January, A. D. 1923. 


J. A> THOMPSON, 
Clerk Supreme Court, Territory of Hawaii. 


[Endorsed]: Law Number 10307. Supreme Court, 
Territory of Hawaii. Chun Ngit Ngan, Plaintiff, 
vs. The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant. Certified 
Copy of Notice of Decision on Error from the 
Supreme Court. Filed at + o’clock, P. M., Jan. 12, 
1925. Sibyl] Davis, Clerk. [80] 


[Endorsed]: L.—No. 10307. Reg. 9, pg. 282. Cir- 
cut Court, First Cirenit, Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff, vs. The Prudential In- 
surance Company of America, a New Jersey Cor- 
poration, Defendant. 39/197. L.—No. 103807. De- 
fendant’s Exhibit 3. Filed May 2, 1924. Willham 
Hoopai, Clerk. 


Stipulation and Supreme Court Remittitur. 
Fite? Aprils, ov at 4 P. Nk B. N. Kahalepuna, 
Clerk. Wear, Prosser, Anderson “) Marx, 307 
Stangewald Building, Honolulu, Attorneys for De- 
fendant. 


No. 1556. Ree’d and Filed in the Supreme Court, 
June 23, 1924, 3:10 o’cloeck, P. M. Robert Parker, 
J1., Assistant Clerk. [81] 


78 Chun Ngit Ngan vs. 
DEFENDANT'S EXHIBIT No, 4. 


In the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii. 


CHUN NGIT NGAN, 
Platniiaie 
VS. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


STIPULATION RE TESTIMONY OF DR. ED. 
DE MEGLIO AS A WITNESS ON BEHALF 
OF THE DEFENDANT. 


IT IS HEREBY STIPULATED by and between 
the parties hereto that if Dr. Ed. De Meglio were 
called as a witness on behalf of the defendant in the 
above-entitled cause he would testify as follows: 

That he knew deceased, Yuen Tai Kam, and he 
was under his professional care for a few weeks 
prior to December 7, 1921. At that time the said 
Yuen Tai Kam suffered periodical hemorrhages 
from his bueal cavity, which he and several doctors 
attributed to be from his lungs. 

Any pulmonary bleeding is a sympton of advanced 
tuberculosis and is always accompanied by a severe 
cough; I found no cough present, so, by means of a 
long laryngal applicator, took some smear from his 
bronchus, and had it examined, also took some of the 
blood, both showed no tuberculosis whatever, only 
a mixed infection, mostly Streptococei. After a 
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thorough examination of his Nasopharynx, found 
the bleeding-point on the posterior end of the lower 
turbinate consisting of an ulcer over a varicose 
[82] blood vessel. The blood examination showed 
him to be slightly hemophilic and the nasal infec- 
tion, to be from his right frontal sinus. I removed 
the middle turbinate, to provide free drainage and 
injected subeutaniously over his chest, 10 ec of 
Thromboplastin every other day, 4 times. All the 
bleeding has stopped so far. If he should show an 
trace of it again, would advise you to give him 
Elixier chlorocalcium with Ergotol combined, 4 
times daily. Otherwise I would like you to give 
him Hypodermicaliy on his return, the Galen-Tonic 
which I send, every other day, alternating No. 1 
and 28. After that, let him take the Blaud mass 
pills I send until used up. I would appreciate 
greatly, to hear from you in regard to his case, from 
time to time, and remain your fraternally. 

That the said Dr. De Meglio is a physician legally 
qualified to practice his profession within the State 
of Oklahoma and the City of Oklahoma, and that 
the foregoing statement was contained in a letter 
by him directed to Dr. Chung of Honolulu, which 
said letter was dated December 7, 1921. This stipu- 
lation is entered into without waiving any objection 
as to relevancy or materiality of the foregoing. 

Dated, Honolulu, January 3, 1924. 

THOMPSON, CAMECART & BEEBE, 
Per EK. H. BEEBE, 
Puonmeys Tor delaiminit. | Soul 
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[Endorsed]: L.—No. 10307. Reg. 9, pg. 282. 
Cireuit Court, First Circuit, Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff, vs. The Prudential In- 
surance Company of America, a New Jersey Cor- 
poration, Defendant. First of 1924 Files. Stipu- 
lation Re Testimony of Dr. Ed. De Meglio as a 
Witness on Behalf of the Defendant. 

L—No. 10307. Defendant’s Exhibit 4. Filed 
May 2, 1924. William Hoopai, Clerk. 

Filed January 21, 1924, at 10:30 A. M. B.N. 
Kahalepuna, Clerk. Frear, Prosser, Anderson & 
Marx, 507 Stangewald Building, Honolulu, Attor- 
neys for Defendant. 


No, 1556. Rec’d and Filed in the Supreme Court, 
June 23, 1924. At 3:10 o’clock P. M. Robert Par- 
ker, Jr., Assistant Clerk. [84] 


DEFENDANT’S EXHIBIT No. 5. 
[| Cablegram. | 
Received 8.20 A. M. Subject to Terms and Con- 
ditions at Back Hereof, Which Are Ratified 
and Agreed to. 
(Apr. 4, 1923.) 
Ree’d Apr. 4, 1923. 
8:20 A. M. 
G HU 2 NEWARK NJ 19 
M. A. 
Trust Co. Honolulu. 
Kam claim rejected Make legal tender before 
witness of premium to wife Obtain policy and re- 


lease. 
PRUDENT: 
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No inquiry respecting this Message can be at- 
tended to without the production of this paper. 
Repetitions of doubtful words should be obtained 
through the Company’s offices, and not by applying 
directly to the sender. 


L.—No. 10307. Defendant’s Exhibit 5. Filed 
May 2, 1924. William Hoopai, Clerk. [85] 


COMMERCIAL PACIFIC CABLE COMPANY. 


San Francisco .... Postal Telegraph-Cable Offices. 
Mellomoluliy 2. 22s. ne. 3 Alexander Young Building 
Mintiway Islands .......2..4s50enee6. Sand Island 
GUAM on hoe oe ee ee ee eee Soumaye 
Per MUU eaters es 2 Rs, Sos ei eee El Hogar Filipino 
pret Seep oy A Bae a eae note 7 The Bund 


Commercial Cable and Postal Telegraph Companies. 
In the United States. 


THRMS AND CONDITIONS 
The Company may decline to forward the Mes- 
sage, though it has been received for transmission ; 
but in case of so doing, shall refund to the sender 
the amount paid for the transmission of the Mes- 
sage. The Company will refund to the sender the 
charges paid by him— 

(a) For any telegram which fails to reach the 
Addressee through any neglect or fault of the 
Company or its servants, whilst the Message 
remains under the control of the Company. 

(b) For any repeated telegram which, owing to 
errors made in transmission by the Com- 
pany’s servants, has manifestly not fulfilled 
its object. 
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(c) For every telegram in plain language which 
has manifestly been unable to fulfill its ob- 
ject, in consequence of errors made in its 
transmission, unless the errors have been 
rectified by paid service advice. 

Whatever may be the damage caused either by 
errors, mistakes, delays, mis-delivery, non-delivery, 
or otherwise, in respect of any Message entrusted 
to the Company for transmission, and whether the 
same arise from the neglect or the fault of the Com- 
pany’s servants, or howsoever otherwise the same 
may arise, the Company shall not be liable except 
to refund to the sender in the cases above mentioned 
the amount paid to the Company for the transmis- 
sion of the Message. 

The control of the Company over the Message 
shall be deemed to have entirely ceased at any point 
where in the course of the transit of the Message to 
its destination, it may be entrusted by the Company 
(and the Company shall have full powers so to en- 
trust the Message) for further transmission to any 
other system, service, or line of telegraph. 

CLARENCE H. MackAY, 
President. 
GEO. G. WARD, 
Vice-Pres’t and Gen’] Manager. 


Ree’d and filed in the Supreme Court June 23, 
1924, at 3:10 o'clock P. M. Robert Parkerwiia 
Assistant Clerk. [86] 


CLAIMANT’S STATEMENT 
THE PRUDENTIAL INSURANCE CO. OF AMERICA 


Incorporated under the laws of the State of New Jersey 


bel E DxLR ocsctn HOME OFFICE, NEWARK. N. J 


Pravouss, 
Zasved 
(BEFORE COMPLETING THIS STATEMENT, READ THE INSTRUCTIONS ON THE REVERSE SIDE) ‘ 


cane) a 
1 No. of Policy...-. 2990096 Sevenes ee eeeee Amount, $.9.990 22 _....- No, of Policy. --.-.-. -92>- ~- ff tore Bayh Mount, $_---<gsed-------- 
% aN one Slate ZB @ Maan 
NS of Dolce eee cs ae Amount, Steve) sea dces No. of 
0. of Policy mount, $ 0.0 pre se mount, $..-..-.. Prececee cc 


No; ofePolicyaeeeneeen ene aaa cncc sees ADIOUNL, Boe ees a seem 


2 Full name of deceased. Yuen Tai Kam 


"5 Date ofdeath. February 5th 1923. 
4 Legal residence at time of death. L709-H Center Drive, Honolulu, T. H. 


§ Insured’s occupation. Asst. Manager Fong Inn Co. 
a a Month Day Year 


6 Insured's date of birth June 12th 1894. 

7 State source from which date of birth was obtained. 
; {Family record, certificate of' birth or other records should be referred to.) Certifieate of Identity from U.S. Immieration 
“ g Have any procecdings under any bankruptey law ever been — 
instituted by or against the insured,or has insured made 


any assignnent or executed any deed “or the benefit of § 
creditors? No 

O@ What other insurence was in foree on the life? 
(Give name of Compa and amount of insurance.) None. 


LO Hov nany children survive the insured,and what are their ages? 

1i Are you related to the insured,and how? esp wite 
15 What is tre date of your birth? June 3rd’. 1898 

aS The person executing this statement represents to The Prudential Insurance 
Company of America thet no proceedinas under any bankruptcy law have ever been 
instituted by or arainst hin (or her) nor has he (or she! at any time made any 


None. 


ssignment or executed an 2 = 
Dated February 7th 1923 Signature Chun Ngit Ngan 
Witness Sam L. Alina Post-office address 1709-H Centré Drive 


Honolulu, T.-H. 


Affidavit not required if claimant *- ~ 
statement, with affidavit, must be coi 


vrata sh crate ov mate cin YOUNG MERORANT O1ES| YUEN KAM, WIDELY 
ee, Se na | ANOWN CHINESE, DIGS 
AFTER LONG ILLNESS ("°c “sy 


Yuen Kam, one of the most (M, ; 
prominent young Chinese of Ho- ....22 R a oa | Sanne, 
nolulu, died early this morning yy af 
after an ilness of several months, M i, 
Hle was asxistant manager and it or 
copartner in the well=kara wi flint ‘SaaS Sa ee or 
of the Pong ton Co. being a 7 
nephew of Mr. long Inn. He Is 
survived by the young widow, 
Several brothers and eines and Y appeared before me the above named 
his father live In Chima, 

Yuen fam was born, in China 4 
and came to dWlowolulu Ghaut 1 “775 | Sonn 0 5 1 em a eeeeeeneenennes ee 
years ago and rapidly rose to a 
position of influence in the eom- 


nt ia other than theee, the fofiowing 


4 What amount do you claim by reason of 


oe eee a ea «= ewe eo eee alee ow ieiointe 


who subscribed the foregoing statement and 


munity. He made several buying 
trips to China for the Fong Inn 
Ca, 


The body may he viewed by 
friends from 6 o'clock this eve- 
ning until 2 o'clack tomorrow 
miterinacn Git SSBUseatsuyriclenr teatime 
rooms. The funeral will be held 
temorrow afternoon from the See- 
ond Chinese Congregational church 
on Beretanla street. 


YUEN KAM. ae 
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= (Reprinted from The Honolulu 
> led a - Star-Bulletin of February 5, 1923.) 


INSTRUCTIONS 


A separate Claimant's Statement must be made by each claimant. Affidavit not required if claimant is beneficiary (or 
guardian thereof), administrator or executor. 

When the insurance is payable to a beneficiary of full age, this statement must be completed by such beneficiary. 

' If the beneficiary is a minor, this statement must be completed by a guardian, and a certified copy of letters of guardianship 
urnished. A ‘ ‘ - 

*If the policy is payable to the insured’s estate, this certificate must be executed by the administrator or executor, who must furnish 
an official certificate of appointment. : 

If the policy has been assigned, this statement must be completed by the assignee, who must submit the original assignment or a 
certified copy of it. 

If the beneficiary named in the policy is dead, evidence of death must be submitted (official transcript of death or a sworn state- 
ment of last attending physician.) 

The Attending Physician's Statement must be completed by the doctor in attendance during last illness of the insured, and 
sworn to before an officer duly authorized to administer oath, who should imprint his seal thereon and state the date of expiration of 
his commission; or if he has no seal, his authority and the genuineness of his signature must be attested by the proper official. 

When a coroner’e inquest has bech held, a certified copy of the verdict must be furnished as a part of the proof of death. 

The Identity Statement must be made by some person of legal age, well acquainted with, but not related to, the insured, who 
has seen the remains and is not interested in the insurance. 

The Undertaker's Certificate must be completed unless the remains were viewed and identified by a representative of the 
Company. 

If the total amount of insurance in this Company exceeds $1,000, the identity and undertaker's certificates must be sworn to before 
an officer duly authorized to administer oath, who should imprint his seal thereon and state the date of expiration of his commission; 
or if he has no seal, his authority and the genuineness of his signature must be attested by the proper official. 

The employment of a third person for the collection of a valid claim due from this Company is unnecessary and a needless expense. 

No person acting on behalf of the Company is permitted to demand or receive any compensation for nutarial or other services 
in preparing the proofs of death. The claimant, however, is expected to pay the fees of officials, who are uot representatives of the 
Company, for administering oaths in connection with the several statements constituting proofs of death and the expense of attest 
certificates, if any is required. : 

All claims are due and payable imniecdiately upon receipt of satisfactory proof of death, and correspondence anc attcndaar deiay 
will be avoided if interested parties wilt see that the foregoing requirements are strictly complied with and'that the answers to all the 
questions are written clearly and in full. 

The Company reserves the right to require or obtain such additional evidence of death as may seem necessary. 


MODES OF SETTLEMENT 


Ordinary Policies.—The whole amount payable or a portion thereof may be taken in equal monthly instalments for a definite 
number of years. Or, the whole amount payable or a portion thereof may be taken in equal monthly instalments payable during a 
definite number of years selected, and thereafter as long as the beneficiary may live, as per schedule below, 


MONTHLY INSTALMENTS PER $1000 OF INSURANCE 


MONTHLY INSTALLMENTS #0R DEFINITE NUMBER CONTINUOUS MONTHLY LASTALVaANTS 
OF YEARS Number of Years-Amount of amount of Euch Instalment per $1000 
Each Instalment per 31000 ya see , _ 

Java ag mene yp ao Fone Hove re ed ee 7 


Or, the instalment payiments may be taken in quarterly, semi-annual or annual payments, and the exact amount of the instalments 
will be furnished upon application to the Company. 

Intermedlate Pollcles.—The amount payable may be taken in 24 equal monthly instalments of $21.28 per $500 of insurance. 
Or, may be taken in 52 equal weekly instalments of $9.68 per $500 of insurance pavable. 

Ordinary and Intermediate Policies.—If one or more instalments under an Ordinary or Intermediate policy shall actually 
be paid in accordance with the provisions of any of the optiuns above, and the beneficiary shall die before the remaining instalments 
shall have been paid, and there be no contingent beneficiary designated, the unpaid instalments will be commuted at the rate of 3 I, 
per cent. per annum compound interest, and paid in one suin to the executors or administrators of the person to whom the instalments 
are payable. 

If the amount of insurance be payable in instalments, any dividend from the surplus earnings as ascertained and apportioned by 
the Beard of Directors on account of amounts so pavable will effect an increase in the instalments, but no dividend will be declared e 
on instalments payable after the period fixed for instalments certain. 

At the maturity of a regular Ordinary policy, the amount payable or any portion thercof, if not less than $1,000, may be left in 
trust with the Company. ‘his trust fund privilege does not form a part of Intermediate policies but will be allowed, provided the 
aggregate amount payable to one beneficiary under Intermediate or Ordinary policies, or both cumbined, is, at least, $1,000, Interest 
at the rate of 314 per cent. per annum, together with any dividends apportioned to the fund, will be paid At the death uf the owner, 
the fund will be paid to the executors or administrators of that person. 

The above-mentioned options are not available if the beneficiary be a corporation or firm, nor will monthly instalments be paid 
if the amount of each instalment be less than $10. 
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Seal 
co 


ORD 39—REV 3-19 


Fousxat F, Darpen, President 


1 Full name of deceased—insured. 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA 


Tucorporated under the Jawa af tha State of New Jersey 


Homer Orrice, Newark, New Jruscy 


This certificate must be filled in by the physician in his own handwriting. 


ATTENDING PHYSICIAN'S | 
STATEMENT 


2 Date of Death. 


3 Married or single? | 


Me i. se 
4 Place of death (give street, number, city or town, 
and state). 


5 What have been insured’s several occupations? 
6 Correct age at death. | 


7 How long had you known insured? 


8 How long had you been the medical attendant or 
adviser of insured? 


9 Were you consulted or did you give treatment 
for any important ailment prior to last illness? 
If so, give dates and particulars of disease. 


10 When were you first consulted regarding the im- 
pairment of health which, directly or indirectly, 

ut it 

n\ 


caused death? 

At the time you were first consulted, how far 
- 12 From history obtained give the date of inception 

of the disease that caused death. 


advanced was the disease causing death and 
what was its duration? 


13 Date of last treatment. 
14 Did you see body of deceased? | 
15 State explicitly the immediate cause of death. | 


16 State the contributing causes of death. 


—————E ee 
17 1f death was due to accident, suicide or homicide, 
please state method. 


18 Was death caused, directly or indirectly, by in- 
temperance or any pernicious habit? 


19 Did deceased have consumption? 


ee 
Yen Tse 2 eaea, ba \ 
y nq 
Feb. 5, 1923. ao 
Teena i 
Married ‘ = oS 
z 
3 
z 


‘Com 


Emaciation, general weakness,- Cardiac & otheru 


4 


? eos Bw Fro F 


Leahi Home, Honolulu, T. H. 
o 
Bookkeeper. Ass't !fanager-Fong Inn Co. 


4 
i. 


28 yuo on Juge Serger. cee 
oh aera Ole ern meme 2 
From Cet. 21,1922 to Pen. 5, Siege 


une a 


oi 


wee 
aa 
Z 


i 


2 


No. 


21, 1922. 


Far advanced - Both lungs being seriously involved. 


Dee 
Blea 


June ?, 
Feb. 


/ a a 


Yes 


Tuberculosis Pulmonalis 


20 Had any other physician been consulted before 
you or was any associated with you during the 
last illness? I1f so, give names and addresses. 


21 Was there a post-mortem examination? 


NO.» + 3 eee — ee 
Yes ——— 
Yes - Dr. A.‘I.Sinclair - Emma St, Honolulu 

es ‘Dr. #.h.Lam - McCandless Bidg.r 1] &¢ 
no sis 
no 


22 Was there a coroner's inquest held? 


23 State fully and particularly any othor facets or 
circumstances within your knowledge bearing 
on the case. (If more space is needed for reply, 
use reverse side.) 


24 When and where did you receive your medical 
diploma? 


25 How long have you heen engaged in practice? | 


Terr.of Hawaii. 


oe a oF $0 
City Nee 
Peis Cle OT Onn keeen j 
On this... ........ oe ) a ee: 
» O 
named ......... D%a...CsAsaJaunders.. 


oath that the foregoing answors are each an 


This statement must be sworn lo before an officer authortze 
the official has no seal, his authorily and the genuinencapd) 


20-32-19 


ve», 


‘Petient stated that he had been trovblea vit 


€ Ugo 1923 
ORDINARY |o 


bronchitis (2) 
seriously ill. 


College of. Phys 
eae 


some little? before he really became 


& 
June 


Signed _......C2.2 Saunders, Me Des 
Office address... VeEARi Home PP or rcb soccer eee 
(Street und Number) 
ie Honoluin,...T. He. 
(City or Town and State) 
lie. J 
yen ORebruary ue» 192.3, personally appeared before me the above 
LP 
ee .... who subscribed the foregoing statement before me and made 
a 


(SEAL). Robert. Syers Anderson... 


djotary. Public, lst Judicial Circnit..Terr. of... 


: z Wad f 
mintster oaths, who must affic his seal and give the date of expiration of a VOLS son. If 
e mual be allested by the clerk of the court of record. 


phe, 


Clerk's Note; 
back hzreof for enilorsement. a 


RN 
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DEFENDANT’S EXHIBIT No. 7. 


TLL. 


That subsequent to the death of Yuen Tai Kan, 
named as the insured in said policy of insuranee, on 
the 7th day of April 1922 and prior to the expira- 
tion of one year from the date thereof, defendant 
notified Chun Neit Ngan named in said policy as 
beneficiary thereunder, that it refused to recog- 
nize said pohey as valid because of false and er- 
roneous statements made by the insured upon his 
examination by the medical examiner for defend- 
ant, prior to the issuance of said policy and did 
then and there tender to said Chun Ngit Ngan the 
entire sum theretofore paid as premiums under 
said policy, which tender was refused by the said 
Chun Neit Ngan and did demand a return of said 
policy by said Chun Ngit Ngan to the defendant. 


L.—No. 103807. Defendant’s Exhibit 7. Filed 
May 5, 1924. William Hoopai, Clerk. 

No. 1556. Ree’d and filed in the Supreme Court 
June 23, 1924, at 3:10 o’clock P. M. Robert 
Parker, Jr., Assistant Clerk. [90] 


88 Chin Ngit Ngan vs. 
[Title of Cause. ] 


ORDER FIXING TIME OF TRIAL. 
Monday, April 21, 1924, 2 P. M. 


EK. i. BEEBE, Esq. (1. C. B.), Attorney tex 
Plaintiff. 
A. E. STEADMAN, Esq. (F. P. A. M..), Attorney 
for Defense. 
By agreement of respective counsel the above- 
entitled cause is set for trial at 2 o’clock P. M., May 
2, 1924. 


AFTERNOON SESSION—2 o’clock P. M. 


Present: Hon. JAS. J. BANKS and Third Judge 
Presiding. 
WILLIAM HOOPAT, Clerk. 
J. L. HORNER, Reporter. 


[Title of Cause. | 


TRIAL. 


Trial Jury Waived. 
K. A. BEEBE, Esq. (CT. C. B.), Attorney Gon 
Plaintiff. 
SANFORD B. D. DOLE, Esq. (T. C. B.), Attorney 
for Ilaiat i. 
I. M. PROSSER, Esq., (F. P. A. M.), Attorney 
for Defendant. 
A. KE. STEADMAN, Esq. (F. P. A. M.), Attorney 
for Defendant. 
Both parties being ready to proceed with trial 
in the above-entitled cause, Mr. BeBee after making 
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statement to the Court offered in evidence Insur- 
ance Policy of Yuen Tai Kam for $5,000.00 and by 
order of the Court was received and marked Plain- 
foo: Ss Kixhibitee ae 

At 2:10 P. M., the defense rested. 

Mr. Prosser after statement to the Court offered 
the following in evidence: 


Application of Yuen Tai Kam for Insurance in 
the Prudential Insurance Company of America No. 
3950636, by order of the Court was received and 
marked Defendant’s Exhibit 1. 


Declaration signed by Yuen Tai Kam made to 
the Medical Examiner, by order of the Court was 
received and marked Defendant’s Exhibit 2. 


Stipulation as to Dr. Iga Mori, Dated April 1924, 
by order of the Court was received and marked De- 
fendant’s Exhibit 3. L.—No. 10307. 


Stipulation re Testimony of Dr. Ed. De Meglio as 
a witness on behalf of the defendant, by order of 
the Court was received and marks Defendant’s Ex- 
hibit 4. L.—No. 10307. [91] 

The defendant called as a witness Glenn I. 
McTargart, who was duly sworn and testified. 

The defendant offered in evidence a cablegram in 
re rejection of Kam Claim—date April 4, 1923, 
signed Prudential, by order of the Court was re- 
ceived and marked Defendant’s Exhibit 5. 

The defendant called as a witness Chun Tai Sung, 
who was duly sworn and testified. 

The defendant called as a witness, Alfred L. 
Lange, who was duly sworn and testified. 
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The Court ordered the further trial of this case 
continued until Monday May 5th, 1924, at 2 o’clock 
PML. 

At 3 o’clock P. M., the court adjourned at term. 

By order of the Court. 

WILLIAM HOOPAT, 
Clerk. 


Monday, May 5, 1924. 
[Title of Cause. ] 


Ur rE TR TA 


EUGENE H. BEEBE, Esq., T. C. B., Attorney for 
JP auponciane, 

SANFORD B. D. WOOD, Esq., Assisting Attorney 
for Plaintiff. 

F, M. PROSSER, Esq., (Ff. P. A. M.), Attorney 
for Defendant. 


Both parties being ready to proceed with the 
trial in the above-entitled cause, Mr. Prosser re- 
called Mr. McTaggart, already sworn for further 
testimony. 


The following witnesses were called by the de- 

fendant, duly sworn and testified: 
4. Dr. F. F. Hedemann. 
5. Dr. Wah Kai Cahg. 
6. Dr. Howard Clarke. 

The defendant offered in evidence a newspaper 
print picture of the Yuen T'ai Kam, and by order of 
the Court was received and marked Defendant’s Ex- 
hibit 6. 
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The defendant called as a witness (7) Dr. H. L. 
Arnold, who was duly sworn and testified. 

The defendant offered in evidence an amendment, 
See. ILI, to its answer, which by order of the Court 
was received and marked Defendant’s Exhibit 7. 

At 3:00 o’clock P. M. both parties rested, and the 
Court ordered that the argument be had 9 o’clock 
A. M. to-morrow. [92] 


Tuesday, May 6th, 1924. 


Court convened at term at 9 o’clock A. M. 
Present: Hon. JAS. J. BANKS, Third Judge 
Presiding. 
WILLIAM HOOPAT, Clerk. 
J. L. HORNER, Reporter. 


[Title of Cause. | 


TRIAL (CONTINUED). 

EUGENE H. BEEBE, Esq. CT. C. B.), Attorney 
for PTaritidde 

SANFORD B. D. WOOD, Esq. (T. C. B.) As- 
sisting Atty. for Plaintiff. 

F. M. PROSSER, Esq. (F. P. A. M.), Attorney for 
Defendant. 

A. EK. STEADMAN, Esq. CF. P. A. M.), Attorney 
for Defendant. 

Mr. Prosser offered in evidence the orginal 
proof of claim together with the attending Physi- 
cian’s Statement and asked that it be marked the 
same as the newspaper photo of Yuen Tai Kam. 
The Court ordered that the same be received in evi- 
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dence and marked Defendant’s Exhibit 6. 

Mr. Beebe then argued to the Court and quoting 
several authorities. 

At 10:05 o’clock A. M. My. Prosser argued. 

At 10:30 o'clock A. M. the Court took a recess. 

At 10:40 o’clock A. M., the Court resumed, and 
Ma. Prosser continuing his argument, also quoting 
certain authorities. 

At 11:05 o’clock A. M., Mr. Beebe made his clos- 
ing argument. 

At 11:10 o’clock A. ML, the Court adjourned tak- 
ing the matter under advisement. 

By order of the Court, 

WILLIAM HOOPAIT, 
Clerk. [93] 


In the Supreme Court of the Territory of Hawaii. 
October, 1923, Term. Error—No. 1556. From 
Circuit Court, First Circuit. Judge James J. 
Banks. Chun Negit Ngan, Plaintiff and Defendant 
in Error, vs. The Prudential Insurance Company of 
America, a New Jersey Corporation, Defendant and 
Plamtiff in Error, Application for Writ of Emror 
Filed® Mag 19) 1928 at 3:22 o'clock PN a. te 
Thompson, Clerk. Issued for Service May 20, 1924, 
at 7:50 A. M. J. A. Thompson, Clerk. Returned 
May 20, 1924, at 11:05 A.™. J. A. Thompson, 
(Clerk. rear, Prosser, Anderson (& Mari 907 
Stangenwald Building, Honolulu, T. H., Attorneys 
for Defendant and Plaintiff in Error. [94] 
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APPLICATION FOR WRIT OF ERROR. 
To the Clerk of the Supreme Court: 


Please issue a writ of error in the above-entitled 
cause to the Clerk of the Circuit Court, of the First 
Judicial Circuit, Territory of Hawaii, on behalf of 
The Prudential Insurance Company of America, 
defendant and plaintiff in error, returnable to the 
Supreme Court. 

Dated at Honolulu, T. H. May 19th, 1924. 

THE PRUDENTIAL INSURANCE COM- 
PANY OF AMERICA. 
By FREAR, PROSSER, ANDERSON & 
MARX, 
Its Attorneys. [95] 


In the Supreme Court of the Territory of Hawaii. 
October, 1923, Term. Error—No. 1556. From 
Civeuit Court, First Circuit. Judge James J. 
Banks. Chun Neit Ngan, Plaintiff and Defend- 
ant in Error, vs. The Prudential Insurance Com- 
pany of America, a New Jersey Corporation, De- 
fendant and Plaintiff in Error. Assignment of 
Error. Filed May 18, 1924, at 3:22 o’clock P. M. 
J. A. Thompson, Clerk. Issued for Service May 
20, 1924, at 7:50 A. M. J. A. Thompson, Clerk. 
Returned May 20, 1924, at 11:05 A. M. J. A. 
Thompson, Clerk. Frear, Prosser, Anderson & 
Marx, 507 Stangenwald Building, Honolulu, T. H., 
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Attorneys for Defendant and Plaintiff in Error. 
[96] 


[Title of Court and Cause. ] 


ASSIGNMENT OF ERROR. 


Now comes The Prudential Insurance Company 
of America, defendant above named and petitioner 
for writ of error in the above-entitled cause and 
says that in the records, proceedings, judgments, 
decisions, rulings, orders and final judgment of the 
Circuit Court of the First Judicial Circuit of the 
Territory of Hawaii in an action lately pending in 
said Circuit Court, wherein your petitioner was 
and is defendant and Chun Negit Ngan was and is 
plaintiff, there is manifest, material and pre- 
judicial error, and petitioner herein now makes, 
files and presents the following assignment of er- 
ror upon which it relies, as, to wit: 


ASSIGNMENT OF ERROR No. 1. 


That the Circuit Court erred in rendering and 
filing the decision in the above-entitled cause and 
in holding and deciding as a matter of law that a 
tender back of the premium of insurance and a de- 
mand for the return of the policy coupled with a 
notification that the defendant refused to pay said 
policy on the ground of fraudulent and untruthful 
statements made to the examining physician of the 
Company, [97] which tender, demand of return 
of the policy and notification of the grounds there- 
for, were made to the plaintiff, she being the bene- 
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ficiary named in said policy, within the contestable 
period named in said policy, was not a sufficient con- 
test under the terms of said policy and under the 
law, to which said decision defendant through its 
counsel excepted, which exception was allowed. 


ASSIGNMENT OF ERROR No. 2. 


That the Circuit Court erred in rendering and fil- 
ing its judgment in the above-entitled cause dated 
the 12th day of May, 1924, as follows: 


‘Tn the Circuit Court of the First Judicial Circuit, 
Territory of Hawau. 


L—No. 10307. 


CHUN NGIT NGAN, 
Plaintiff, 
Vs. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


JUDGMENT. 


Pursuant to the decision duly rendered and filed 
herein,— 

IT IS THE ORDER AND JUDGMENT OF 
THIS COURT, that the plaintiff, Chung Ngit Ngan, 
do have and recover of the defendant, The Pruden- 
tial Insurance Company of America, the sum of 
Five Thousand Five Hundred Three and 33/100 


Dollars ($5,503.33), together with costs taxed at 
1.33. 
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Dated, Honolulu, T. H., this 12th day of May, 
A. D. 1924. 
[Seal of Court. ] (Sd.) JAS. J. BANKS, 
Third Judge of the Circuit Court, First Judicial 
Circuit, Territory of Hawaii.’’ [98] 
to which rendition and filing defendant by its coun- 
sel duly excepted, which exception was allowed. 


Dated, Honolulu, May 19th, 1924. 
THE PRUDENTIAL INSURANCE COM- 
PANY OF AMERICA. 
By FREAR, PROSSER, ANDERSON & 
MARX, 
Its Attorneys. [99] 


In the Supreme Court of the Territory of Hawaii. 
October, 1923, Term. Error—No. 1556. From Cir- 
euit Court, First Circuit. Judge James J. Banks. 
Chun Ngit Ngan, Plaintiff and Defendant in Error, 
vs. The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plaintiff 
in Error. Bond on Writ of Error. Filed May 19, 
1924, at 3:22 o’clock P. M. J. A. Thompson, Clerk. 
Frear, Prosser, Anderson & Marx, 507 Stangenwald 
Building, Honolulu, T. H., Attorneys for Defendant 
and Plaintiff in Error. [100] 
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[Title of Court and Cause. ] 


BOND ON WRIT OF ERROR. 


KNOW ALL MEN BY THESE PRESENTS: 
That the Prudential Insurance Company of Amer- 
ica as principal and the National Surety Company 
as surety are held and firmly bound unto Chun Negit 
Nagn, plaintiff and defendant in error above named 
and her personal representatives in the sum of 
Six Thousand Dollars ($6,000), lawful money of 
the United States, for the payment of which well 
and truly to be made, we bind ourselves and our 
successors jointly, severally and firmly by these 
presents. 

Sealed with our seals, and dated this 19th day of 
May, 1924. 

The condition of the above obligation is such that 
whereas the said Chun Neit Ngan, plaintiff and 
defendant in error above named, did recover a 
judgment against the above-bonded The Prudential 
Insurance Company of America in the Circuit Court 
of the First Judicial Circuit of the Territory of 
Hawaii, on the twelfth day of May, 1924, in words 
and figures as follows: [101] 


‘JUDGMENT. 


Pursuant to the Decision duly rendered and filed 
herein,— 


IT IS THE ORDER AND JUDGMENT OF 
_ THIS COURT, that the plaintiff, Chun Ngit Ngan, 
do have and recover of the defendant, The Pruden- 
tial Insurance Company of America, the sum of 
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Five Thousand Five Hundred Three and 33/100 
Dollars (25,503.33), together with costs taxed at 
iT 1.33. 

Dated, Honolulu, T. H., this 12th day of Mar, 
A. D., 192 

(Sd.) JAS. J. BANKS, 
Third Judge of the Circuit Court, First Judicial 
Circuit, Territory of Hawaii.”’ 

From which said judgment the said named prin- 
cipal obligor has prosecuted a writ or error from 
the Supreme Court of the Territory of Hawaii to 
said Circuit Court. 


NOW, THEREFORE, if the said The Prudential 
Insurance Company of America, principal obligor 
above named shall pay the judgment in said origi- 
nal cause in case of failure to sustain the writ of 
error. then the above obligation to be void: other- 
wise to remain in full force and virtue. 

THER PRUDENTIAL INSURANCE GOM- 
PANY OF AMERICA. 
Principal. 
By HAWAITAN TRUST COMPANY, 
LIMITED, 
Its Agent. 
By. Ss. DAVIS. 
Its Vice-President. 
By P. K. McLBAN, (Seal) 
Its Vice-President. 
Surety. 
By GLEN A. McTAGGART., 
Its Attorney in Fact. 
By W. F. JAMIESON, (Seal) 
Its Attorney in Fact. 
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O. Ix. as to form. 
THOMPSON, CATHCART & BEEBE, 
Perel, BHiBae ies (gq 


In the Supreme Court of the Territory of Hawaii 
October, 1923, Term. Error—No, 1556. From Cir- 
cuit Court, First Circuit. Judge James J. Banks. 
Chun Negit Ngan, Plaintiff and Defendant in Error, 
vs. The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plain- 
tiff in Error. Writ of Error. Filed May 19, 1924, 
and Issued Same at 3:22 o’clock P.M. J. A. Thomp- 
son, Clerk. Returned June 23, 1924, at 3:10 P. M. 
Robert Parker, Jr., Assistant Clerk. Frear, Pros- 
ser, Anderson & Marx, 507 Stangenwald Building, 
Honolulu, T. H., Attornevs for Defendant and 
Plaintiff in Error. Filed at 4 o’clock P. M., May 
19, 1924. Sibyl Davis, Clerk. [103] 


[Title of Court and Cause. ] 


WRIT OF ERROR. 

The Territory of Hawaii, To the Clerk of the Cir- 
cuit Court, of the First Judicial Circuit, Terri- 
torv of Hawaii: 

Application having been made on behalf of said 
The Prudential Insurance Company of America, 
defendant and plaintiff in error above named, for 
a writ of error in the above-entitled cause, you are 
commanded forthwith to send to the Supreme Court 
the record in said ease. 
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WITNESS the Honorable EMIL C. PETERS, 
Chief Justice of the Supreme Court, this 19th day 
of May, 1924. 


[Seal ] J. A. THOMPSON, 
Clerk of the Supreme Court, Territory of Hawaii. 
[104] 


[Title of Court and Cause. | 


RETURN: 

To the Clerk of the Supreme Court: 

The execution of the within writ appears by the 
record hereto annexed. 

Dated, Honeltiu, 1. Ey June 23,1925. 

SIBYL DAVIS, 
Clerk of the Circuit Court of the First Judicial -Cir- 
euit, Territory of Hawan. [105] 


In the Supreme Court of the Territory of Hawaii 
October, 1923, Term. Error—No. 1556. From Cir- 
cuit Court, First Circuit. Judge James J. Banks. 
Chun Ngit Ngan, Plaintiff and Defendant in Error, 
vs. The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plaintiff 
in Error. Notice of Issuance of Writ of Error. 
Filed May 19, 1924, at 3:22 o’eclock P. M. J. A. 
Thompson, Clerk. Issued for service May 20, 1924, 
at 7:50 A. M. J. A. Thompson, Clerk. Returned 
May 20, 1924, at 14:05 A. M. J. A. Thompson, 
Clerk. Frear, Prosser, Anderson & ‘Marx, 507 
Stangenwald Building, Honolulu, T. H., Attorneys 
for Defendant and Plaintiff in Error. [106] 
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NOTICE OF ISSUANCE OF WRIT OF ERROR. 


To the Above-named Plaintiff and Defendant in 
Error and to Messrs. Thompson, Catheart & 
Beebe, her attorneys. 

You, and each of you, will please take notice that 

a writ of error has issued from the Supreme 

Court of the Territory of Hawaii to the Circuit 

Court of the First Judicial Circuit, of the Ter- 

ritory of Hawaii, in the action lately pending 

therein in which The Prudential Insurance Com- 
pany of America was defendant and said Chun Negit 

Ngan was plaintiff, numbered and docketed in said 

court as Law No. 10307. 


Dated, Honolulu this 19th day of May, 1924. 
THE PRUDENTIAL INSURANCE COM- 
PANY OF AMERICA, 
Defendant and Plaintiff in Error. 
By FREAR, PROSSER, ANDERSON & 
MARX, 
Its Attorneys. [107] 


In the Supreme Court of the Territory of Ha- 
wali. October 1923, Term. Error—No. 1556. 
From Circuit Court, First Circuit. Judge James 
J. Banks. Chun Ngit Ngan, Plaintiff and Defend- 
ant in Error, vs. The Prudential Insurance Com- 
pany of America, a New Jersey Corporation, De- 
fendant and Plaintiff in Error. Praecipe. Tiled 
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May 19, 1924, at 3:22 o’clock P. M. J. A. Thomp- 
son, Clerk. Issued for Service May 20, 1924, at 
7:50 A. M. J. A. Thompson, Clerk. Returned 
May 20, 1924, at 11:05 A. M. J. A. Thompson, 
Clerk. Frear, Prosser, Anderson & Marx, 507 
Stangenwald Building, Honolulu, T. H., Attorneys 
for Defendant and Plaintiff in Error. [108] 


[Title of Court and Cause. ] 


PRAECIPE FOR TRANSCRIPT OF RECORD. 


To the Clerk of the Circuit Court of the First Ju- 
dicial Cireuit of the Territory of Hawaii: 
Pursuant to the writ of error issued in the above- 
entitled cause you are hereby directed to transmit 
to the Supreme Court of the Territory of Hawaii, 
the record in the above-entitled cause, including the 
documents hereinafter referred to: The amended 
complaint and summons, defendant’s amended an- 
swer to said amended complaint, decision of the 
court and judgment entered thereon, the exception 
thereto filed by defendant, the stenographer’s tran- 
script of the evidence adduced at the trial of said 
action, together with all exceptions noted by the 
plaintiff in error, the Clerk’s minutes in said court 
and cause and all exhibits received during said trial 
of said action. 
Dated, Honolulu, May 19th, 1924+. 
THE PRUDENTIAL INSURANCE COM- 
PANY OF AMERICA, 
Defendant and Plaintiff in Error. 
By FREAR, PROSSER, ANDERSON & 
MARX, Tts Attorneys. [109] 
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No. 1556. In the Supreme Court of the Ter- 
ritory of Hawaii. October, Term, 1924. Enror to 
Circuit Court, First Circuit. Chun Ngit Ngan vs. 
The Prudential Insurance Company of America, a 
New Jersey Corporation. Opinion of the Supreme 
Court. Filed December 11, 1924, at 1:55 P. M. 
J. A. Thompson, Clerk. [110] 


[Title of Court and Cause. | 


Hrfore to eiment Court Minet Cimenit. 
Hon. J. J. BANKS, Judge. 
Argued November 1, 1924. 
Decided December 11, 1924. 
PETERS, C. J. PERRY and LINDSAY, JJ. 


Insurance—Contract and policy—Clause of in- 
contestability. 


When an insurance company within one year 
from the date of the issuance of a policy noti- 
fies the sole beneficiary, the insured being 
dead, that the pohcy was obtained by the 
fraud of the assured, that it repudiates the 
policy on account of the fraud and that it is 
willing to return the amount of the first 
premium received by it and demands the re- 
turn of the policy, it may in an action brought 
by the beneficiary after the expiration of 
one year to recover the amount of the policy 
defend on the ground that the policy was 
obtained by fraud, even though the policy 
contains a clause that it shall be incontest- 


104 Chun Ngit Ngan vs. 


able after one year from its date of issue 
and even though the company did not within 
the period of one year institute judicial pro- 
ceedings to cancel the policy on the ground of 
fraud. [111] 


OPINION OF THE COURT BY Eni er 
(PETERS, C. J., Dissenting.) 

This is an action at law to recover the sum of 
$5,000 and interest upon a policy of insurance. The 
policy was issued on May 1, 1922, and the assured 
died of tuberculosis on February 5, 1923; at Leahi 
Home, an institution for the care of persons so af- 
flicted. This action by the beneficiary, to recover 
the amount of the insurance provided for in the 
policy, was commenced in June, 1924, more than one 
year after its issuance. The policy sued upon con- 
tains a provision that it shall be ‘‘incontestable 
after one year from its date, except for nonpayment 
of premium.’’ In connection with his application 
for the policy the assured represented to the in- 
surance company that he did not suffer from cer- 
tain ailments mentioned in the application and in 
the examination by the company’s physician and 
that he had not within a stated period last past 
consulted any physician with reference to any 
such ailment. There representations were untrue 
in fact. They were material and were relied upon 
by the examining physician and the insurance 
company in concluding to issue the policy. The 
insurance company did not, within one year from 
the date of the policy, institute any judicial pro- 
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ceedings to test the validity of the pohey; but on 
April 7, 1924, after the death of the assured and 
within the period of one year from the issuance of 
the policy, it made a tender to the sole beneficiary 
named in the policy of the amount which it had 
received as the first premium from the assured, 
notified the beneficiary of the misrepresentations 
of the assured and of the fact that it considered 
the policy invalidated by the fraud and that it re- 
fused to be bound by the policy or to pay the amount 
of the insurance covered thereby and demanded the 
return of the policy. In its defense in the present 
action, the company proved these facts, including 
the fraud, by undisputed evidence and they were 
in substance found to be true by the trial court. 
That court, however, held that, because of the clause 
relating to incontestability [112] the fraud 
could not now be availed of as a defense in this case 
and gave judgment for the plaintiff for the sum 
of $5,503.33, including principal and interest to date 
of judgment. 

The only question presented by the parties for our 
consideration on this appeal is whether under the 
above-recited circumstances the clause relating to 
incontestability renders it impossible for the insurer 
to avail himself in this action of the defense of 
fraud and invalidity. Stated in another way, the 
sole question is whether the steps taken bv the in- 
surance company within the year were such as 
to authorize the company to present them by way of 
defense to the present action brought by the bene- 
ficiary. 


106 Chun Ngit Ngan vs. 


The rule sometimes referred to in construing 
policies of insurance, that their language, because 
it was chosen by the insurer, is in case of ambiguity 
to be taken most strongly against the insurer is not 
applicable in this instance because there is a statute 
in this Territory requiring the inclusion in all 
policies of life insurance of a clause providing for 
incontestability after the lapse of two years from 
their issuance. S. L. 1917, Act 115, sec. 50, subd. 
3. See, for example, Ebner vs. Ins. Co., 121 N. E. 
(Ind.) 315, 319. The language under these cir- 
cumstances is deemed not to be that of the insurance 
company. 

Another rule of construction, well settled in this 
jurisdiction, is that the words in an insurance con- 
tract ‘‘should be given their ordinary and popularly 
accepted meaning in the absence of anything to 
show that they were used in a different sense.”’ 
Alexander vs. Home Ins. Co., 27 Haw. 326, 328. 


In our opinion the steps shown by the wndis- 
puted evidence to have been taken within the first 
year by the insurance company constituted a ‘‘con- 
test’’ of the policy and render the defense of fraud 
available in the present action. [113] 


1. The ordinary everyday meaning of the word 
‘incontestable’? leads to this conclusion. Nor is 
there any difficulty in ascertaining what that ordi- 
nary meaning is. The men who, because of the su- 
periority of their knowledge of the English lan- 
guage, were chosen to prepare our dictionaries are 
all agreed on the subject. 
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‘‘Incontestable. Not admitting of debate or 
CONnMOVeIcye = a 
contestable facts or testimony. 

‘“<Syiloigais: "9 * ~ Silcomtrovertible, in- 
disputable; * * * unassailable.”  Stand- 
ard Dict. 

“Contest. To contend; to contend about in 
argument, especially in opposition; dispute; 
challenge; call in question; litigate.’’ Stand- 
acd, Dicw 

‘‘TIncontestable. Not contestable; not ad- 
mitting of dispute or debate; * * * ineon- 
trovertible ; indisputable. 

‘“Our own being furnishes us with an evi- 
dent and incontestable proof of a Diety. 

‘Synonym: Indisputable; indubitable.’’ 
Cent. Dict. 

‘“Contestable. That may be disputed or de- 
bated; disputable; controvertible.’’ Cent. Dict. 

‘“Contestant. One who contests; a disputant; 
a litigant.” §Cent. Dict. 

‘‘Contest, v. To argue in opposition to; con- 
trovert; litigate; oppose; call in question; chal- 
lenge; “dispiite-was, ~ ~ “~ ims right to the 
property was contested in the courts.’’ Cent. 
Dict. 

‘‘Incontestable. Not contestable; not to be 
disputed, called in question, or controverted; 
incontrovertible; indisputable; as, incontestable 
evidence. 

“Specif., insurance, such by its terms that 
payment in case of loss cannot be disputed by 


incontrovertible; as, in- 
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the company for any cause except nonpay- 
ment of premiums :—said of a policy. 

‘Synonyms: Incontrovertible; indisputable; 
irrefragable: undeniable: unquestionable.”’ 
Webster's New Int. Dict. 

**Contest, v. To make a subject of dispute, 
contention or emulation; * * * to eall in 
question: to controvert; oppose; dispute. 

Synonyms: Dispute: controvert: debate; 
litigate; oppose; argue: contend."” Webster's 
New Int. Dict. 

‘‘Incontestable. Incontrovertible: indisput- 
able: not contestable; not to be disputed: that 
which cannot be called in question or contro- 
verted.”” 31 C. J. 405, 406. 

"Contest. The primary meaning of the verb 
‘to contest’ is to make a subject of dispute. con- 
tention, or litigation; to call in question: to con- 
trovert: to oppose: to dispute. It is further 
defined as meaning, to defend, as a suit or other 
judicial proceeding: to dispute or resist, as a 
claim, by courts of law; to litigate.” 7 A. & E. 
ney. 1h We: 

None of the dictionaries contains the slightest 
suggestion that the only correct meaning of the 
verb ‘‘contest** is [114] to litigate in court or to 
Oppose in court and not elsewhere. It can be used 
aus meaning to dispute or oppose in court but that 
is not its only meaning. One of its well-known 
Meanings is to dispute and to attack out of court. 
We reply upon these definitions. We believe that 
they are correct and that the ordinary meaning of 
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the word ‘‘incontestable’’ is ‘‘indisputable,’’ *‘not 


to be disputed in any way’’ whether m court or out 
of court. 

2. There is absolutely nothing in the policy to 
show that the word ‘‘incontestable”’ or its inferen- 
tial antonym ‘‘contestable’’ was not used in its or- 
dinary acceptation or was used only in its nar- 
rower meaning as importmg a dispute or opposi- 
tion or attack in court. 

3. There is no provision in the policy to the ef- 
fect that the ‘‘contest’’ which is permitted within 
the first year shall be by judicial proceedings only. 
The clause of incontestability was doubtless drawn 
by the ablest lawyers available to insurance com- 
panies—men who know the English language well 
and who were aware of the ordinary definitions 
given to the words ‘‘incontestable,’’ ‘‘contestable’’ 
and ‘‘contest’’ in the dictionaries. When under 
these circumstances they saw fit to provide simply 
that after a stated period the policy should be ‘‘incon- 
testable’’ without specifying that within that period 
the pohcy would be contestable by judicial proceed- 
ings only, the inference is certainly of the strongest 
that no such limitation was intended upon the 
methods open to the company within the period for 
contesting the policy. 

4. The origin and the purpose of the clause of 
incontestability m policies are not open to doubt. 
Prospective applicants for insurance learned from 
the experience of those who had gone before them 
and from the frequency of attacks by insurers upon 
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[115] policies after the death of the insured, that 
after all there was not a great degree of certainty 
that after their deaths and after their self-de- 
nial tor long periods of years in the payment of 
premiums the assurance of financial aid which was 
thought to be thereby conferred upon their chil- 
dren or other beneficiaries would be actually effectu- 
ated. Because of this uncertainty apphecations for 
policies became less frequent than could be de- 
sired by the insurance companies, hence the inclu- 
sion of clauses such as the one now under considera- 
tion whereby the companies waived the right which 
had been theirs to attack the validity of policies 
(except for one or two very limited causes) after the 
expiration of a short period, usually one or two years. 
This waiver brought to applicants the assurance that 
if an attack upon the policies for fraud or for 
causes other than the excepted ones was to be made 
it would be made within the very short period 
agreed upon and probably within the lives of the 
applicants and certainly while the evidence contra- 
dicting the alleged fraud or other ground of at- 
tack relied upon was still in existence and easily 
available to the insured or, in the event of his early 
death, to his beneficiaries. They could rest assured 
that such an attack, necessarily prompt, would be 
brought to their knowledge so that preparations 
could be made by them to meet it, either by judi- 
cial proceedings to perpetrate the evidence avail- 
able or by a suit in equity to establish the validity 
of the policy or by an action at law to recover the 
value of the policy at the time of the repudiation 
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or by an action at law to recover the total amount 
of insurance after the death of the imsured or by 
acquiescence in the repudiation, acceptance of the 
premium returned and the securing of imsurance 
from some other company. This history is recog- 
nized and these purposes are fully subserved by 
reading the permitted [116] contestability (within 
the prescribed period) as referring to a contest or 
dispute in pats as well as to a dispute or contest in 
the courts. 

5. As the word ‘‘incontestable’’ is undoubtedly 
used in the policy as meaning indisputable “‘in any 
way whatsoever,” i. e., in court or out of court, 
so also the inferential antonym ‘‘contestable’’ 
means disputable by any or every method which 
constitutes a dispute or attack, 1. e., in court or 
out of court. 

6. The clause of incontestability relates to what 
may not be done after the prescribed period and 
does not attempt to prescribe what may be done 
within that period. As to the latter, the rights 
of the insurer are as broad as they would have 
been if the clause of incontestability were not in the 
policy. Without that clause those rights for the 
first year would certainly have included the right 
to dispute or attack out of court as well as to dis- 
pute or attack im court. 

7. There is nothing in the requirement that after 
one vear the policy shall not be contestable which 
prescribes or indicates how it may be contested 
within the year. Even the advocates of the sole 
judicial contest theory do not claim that the judi- 
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cial proceedings must terminate in a decree or 
decision within the prescribed period. According to 
their view the filing of the suit and the service 
of summons on the last day of the prescribed 
period would constitute a contest such as would 
satisfy the requirements of the policy. If this is 
so, and undoubtedly it is, then the only purpose 
which could possibly be subserved by the mere 
institution of the judicial proceedings would be 
that the contest was commenced, that notice was 
thereby served upon the insured or his _ benefici- 
ary, within the prescribed time, that he had a con- 
test upon his hands and that he must ascertain, 
if he [117] will, what evidence is available to 
him and preserve it and perpetuate it as far as 
possible if he does not acquiesce in the repudia- 
tion. All of these purposes are as well served 
by a contest or dispute out of court as by the judi- 
cial proceedings. If litigation after the expira- 
tion of the one year is not in violation of the pol- 
icy, as it is not, merely because the judicial pro- 
ceeding was instituted within the one year, then 
so also litigation after the one year is not in vio- 
lation of the policy where it is in continuance or 
development of the contest i pais which was 
started before the expiration of the period. Of 
course, by the clause as to incontestability it was 
not contemplated by any of the parties to this con- 
tract that ltigation after the one year could not 
be had. It is always possible for parties to 
litigate although it is not always possible for them 
to succeed; and it is permissible and correct that 
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there should be litigation after the prescribed 
period to establish rights which accrued and_be- 
came fixed within the period. 

8. Under the very clause of incontestability now 
under consideration it is entirely clear that the pol- 
icy is contestable, for nonpayment of premiums, 
even after the first year. Do advocates of the 
opposing theory mean that after the first year the 
only way in which the company can ‘‘contest’’ the 
policy is judicially? Such a contention Would 
be wholly unsupportable. A repudiation by acts 
and words out of court would clearly suffice, throw- 
ing the burden upon the beneficiary or the insured, 
as the case might be, of suing if he wished to do 
so. If this is so in the respects in which the pol- 
icy is contestable after one year, why is it not 
equally so in the respects in which it is contesta- 
ble during the first year? We think that it is. 

In holding as we do, we appreciate that:in point 
of [118] numbers the authorities are overwhelm- 
ingly against us; but with all respect, we think 
that, in reason, they are not. 

The case of Mut. Life Ins. Co. of New York 
vs. Hurni Pkg. Co., 263 U. S. 167, is cited by the 
insurance company as sustaining its contention. 
If it were a decision on the point, our duty in the 
case at bar would be greatly simplified but we 
cannot find that in that case the Court expressed 
any view upon the point now under considera- 
tion. What it held was that the ‘‘date of issue”’ 
referred to in the clause of incontestability in 
the policy then before the Court was the one speci- 
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fied in the policy ‘‘although this (by agreement of 
the parties) was earlier than the dates of actual exe- 
cution and delivery,’’—question entirely differ- 
ent from that now before us. 

In the same case upon a second trial (280 Fed. 
18, 20) the lower Court said: ‘*We are equally of 
opinion that a repudiation of the claim of defendant 
in error’’ (the beneficiary) ‘‘such as that made 
in the letter of August 24th’? (the steps taken 
by way of repudiation were wholly out of court) 
‘was a sufficient act of contest, and that court 
proceedings were not essential to the assertion 
of the right, as counsel for defendant in error 
contend.’’ While this is an adjudication in favor 
of our construction of the policy, the reasoning 
which moved the Court is not set forth in the opin- 
ion. 

The only well-reasoned opinion which has come 
to our attention in support of the view that a non- 
judicial contest within the prescribed period will 
suffice to protect the rights of the insurance com- 
pany is that of Judge Cochran of the United 
States District Court, reported in Mut. Life Ins. 
Co. of New York vs. Rose, 294 Fed. 122, at pages 
132, 1383 and 1384. In that case the insurer after 
the expiration of the period named in the incon- 
testability [119] clause brought suit to cancel 
the policy on the ground of fraud. Within the 
time limited it had repudiated the policy, tendered 
the premium to the insured and demanded a re- 
turn of the policy. The suit was brought in the 
lifetime of the insurer. The question as stated 
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bv the Court was, ‘‘whether, if a policy of insur- 
ance has been rescinded for fraud in the way thus 
pointed out, during the period of contestability, 
may not such rescission be relied on as a ground 
of a suit in equity to cancel the policy, brought 
after the expiration of such period, or may it 
be pleaded as a defense to a suit brought on the 
policy after the expiration of such a period?”’ The 
question was answered by the Court in the affirma- 
tive. It may be that in one respect as to the facts 
that case differs from the case at bar, for in that 
case the tender of the premiums already paid 
was made to the insured himself and from him 
the return of the policy was demanded. In the 
case at bar the tender would seem to have been 
made to the wrong party. The estate of the de- 
cedent and not the beneficiary of the policy was 
entitled to a return of the premium. Neverthe- 
less it is far from clear that a tender of the prem- 
lum was necessary in the case at bar in order to 
constitute a rescission in pats by the act of one 
party alone, to wit, the insurance company. A 
tender to the beneficiary certainly was not neces- 
sarv, because she was not entitled to it. A ten- 
der to the administrator was probably not a pre- 
requisite to a rescission as against the benefici- 
ary, particularly in view of the undisputed evi- 
dence that by its acts the insurance company made 
clear that it was not endeavoring to retain the 
premium while cancelling the policy. It was ob- 
viously anxious to return the premium to the per- 
son entitled to it. Again, it does not appear from 
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the record that any administrator of the estate 
Was ever appointed and in the absence of such an 
[120] appointment there could be no tender to 
anyone representing the estate of the decedent. 
If a tender to the beneficiary was not under the 
circumstances of this case a prerequisite to a com- 
pleted rescission by the insurance company alone, 
the Rose case is parallel in its facts to the case at 
bar. However that may be and even assuming 
that a tender was an essential prerequisite and that 
there was no completed rescission by the insur- 
ance company, nevertheless it remains true that 
the Rose case is a direct authority to the effect 
that a nonjudicial contest within the year will 
suffice to meet the requirements of the policy and 
will justify the insurance company in pleading 
that contest as a defense to an action upon the 
policy brought by the beneficiary after the lapse 
of the prescribed period. The Court held, after 
a careful consideration of the facts and the law, 
that the steps taken by the insurance company 
within the year, to wit, the tender, the repudia- 
tion on the ground of fraud and the demand for 
the policy, while they were admittedly not a judi- 
cial contest, nevertheless constituted a ‘‘contest”’ 
and were available in defense to the action at law 
brought by the beneficiary after the prescribed 
time limit. 

Once it is held or admitted that some acts out 
of court may constitute a contest within the infer- 
ential contestability provision of the contract then 
the judicial nature of the dispute can no longer 
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be said to be the boundary or line of demarea- 
tion between a sufficient contest and an insuffi- 
cient contest. One set of facts im pais is just as 
good as another set of facts 7m pais provided it 
constitutes an attack on the policy or a dispute. 
In this connection it must always be borne in mind 
that the ultimate test to be considered is not 
whether there has been a ‘“‘rescission’’ but whether 
there has been a ‘‘contest.’’ The word [121] 
‘‘rescission’’ does not appear in the clause under 
consideration or anywhere else in the contract 
in connection with this same subject. The fact 
that the company had gone so far in the Rose 
case as to make alone a completed rescission and 
cancellation of the fraudulent contract was a good 
reason for holding that the company had contested 
the validity of the policy within the prescribed 
period; but it does not follow that such a com- 
pleted rescission is an indispensable and the only 
method of constituting a contest im pais. 

A few comments will now be made with ref- 
erence to the authorities holding that a judicial 
contest alone will suffice to protect the insurance 
company. 

A writer in the Central Law Journal, Vol. 97, 
No. 3, after a review of the cases summarized his 
own reasoning in these words: ‘‘T’o give the word 
‘contest’ the meaning insisted upon by the com- 
panies would be treating it as if the word ‘dis- 
pute’ had been used imstead. The courts will not 
attribute to the parties, in the selection of the 
language used in the clause, a futile or a useless 
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purpose. The clause certainly was intended to 
mean something and was intended to be enforced. 
Certainly there would be no means of enforcing 
the contract if the word ‘contest’ means ‘dispute.’ 
No one could prevent the company, notwithstand- 
ing its contract, from disputing lability. * * * 
since contracts may only be enforced by the courts, 
* * * it is logical to conclude that the parties 
* * * had in mind a contest in a court of com- 
petent jurisdiction.’’ The weakness of this reason- 
ing is that it is equally true that if ‘‘contest’’? means 
only a judicial dispute, no one could prevent the 
company from instituting judicial proceedings 
and thus disputing hability. 

Many of the courts base their construction of the 
clause in whole or in part upon the statement that the 
clause is ‘‘a statute [122] of repose and limita- 
tion.’’ To a certain extent, it is; but only to the ex- 
tent indicated by the language of the provision. In 
other words, the mere thought that the provision 
was intended as an assurance of repose and limita- 
tion of the company’s rights does not throw light 
upon the meaning of the words ‘‘incontestable,”’ 
‘‘“contestable”’’ or ‘‘contest.’?’ Under our view, as 
well as under the opposing view, the clause is 
similiar to a statute of repose and limitation. By 
it, under our view, the company waives and aban- 
dons certain rights of dispute which it otherwise 
would have had beyond the prescribed period and is 
compelled to ascertain whether or not the policy 
was secured by fraud and to make its contest or 
dispute of the policy and necessarily to inform 
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the insured or the beneficiary, as the case may be, 
of its repudiation, opposition and attack upon the 
policy,—all within the time limited. In other cases, 
as for example, Am. Trust Co. vs. Life Ins. Co., 
925. E. CN. Cle, Tiled Whistle vs, dims. (Co, 
261 8. W. (Tenn.) 667, repudiation, notice and 
tender, not acquiesced in by the insured, were held 
not to constitute a rescission or cancellation. It 
is there said that it takes two to rescind or cancel 
a contract and that if two will not agree to a 
rescission, then the only recourse is to a Judicial 
tribunal having jurisdiction to annul and _ that, 
therefore, a judicial proceeding must be instituted 
by the insurer within the period of contestability. 
These arguments presuppose that a rescission is 
an essential part of a contest or at least proceed 
on the theory that the test is whether there has 
been a rescission rather than whether there has 
been a contest. It would seem to be too obvious to 
require further comment that a _ rescission is 
not an essential ingredient of a contest. In 
a contract for the sale of goods, payment is 
demanded. It is refused, not on the ground of 
fraud but on the sole [123] ground that the pur- 
chase price has already been paid in full in coin. 
Under a building contract demand is made for the 
erection of servants’ quarters. Performance is re- 
fused, not on the ground of fraud, but on the sole 
ground that such erection is not required by the 
terms of the contract. In neither instance is there a 
rescission and vet in both instances the contest 
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is on in full force whether the refusal is conveyed 
by mere words out of court or in a formal answer 
in court. Moreover it does not always take two 
to effectuate a rescission of a contract for fraud. 
One alone can do so as pointed out by Bigelow 
on Fraud in passages quoted by Judge Cochran in 
Mut. Life Ins. Co. vs. Rose, sepra, at page 182. 

Other decisions, like that in Insurance Co. vs. 
Cranford, 257 8. W. (Ark.) 66, are based solely 
upon precedents, upon the plea that there should 
be uniformity in policies of insurance both in form 
and in the interpretation of the language given. The 
authorities in favor of the judicial contest view are 
not in any proper sense to be regarded as a rule of 
property and if they are in error there is no good 
reason why the error should not now be departed 
from and correct principles adopted. 

In a number of cases it is said that under the 
clause of incontestability, the insurance company 
must within the time limited make a defense to an 
action of: the policy ‘‘or take affirmative action, ’’— 
without defining what that affirmative action should 
be. We do not understand that this is in itself 
a statement of any reason for holding that the con- 
test required can be a judicial one only. It is 
at most a statement of that conclusion. If by af- 
firmative action is meant any action in court or 
out of court, we agree with the statement; but if, as 
is probable, affirmative action wm court only was 
intended, we think that the conclusion [124] is 
correct, for the reasons outlined above. 
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Still other cases, like that in 203 Pace. (OkL) 
192, held that the word ‘‘contest’’? presupposes that 
the struggle will be before some tribunal] with power 
to determine it and dispose of it. We do not 
understand this to be an element in the meaning 
of the word. None of the lexicographers speak 
of it as a necessary element while all recognize by 
the meanings given that the word can refer to and 
include a contest or dispute out of court as well 
as a contest in court before a tribunal with power 
to decide it. To hold that under the policy before 
us In all cases of contestability the contest shall 
be had before a judicial tribunal would be adding 
to the policy a term or a condition not now con- 
tained therein. 

In other instances, as for example, in the same 
Oklahoma case last referred to, 1t is said that the 
insurance company is not sole judge of the falsity 
of the answers or of the question whether a fraud 
was committed upon it by the assured and _ that, 
therefore, a judicial decision is necessary and a 
Judicial contest 1s contemplated. Undoubtedly the 
insurance company is not the sole judge of the 
falsity of the representations made to it by the 
insured. ‘That is as true when the claim or defense 
of fraud is presented in a judicial proceeding as 
it is when the claim is made out of court. Whether 
the msurance company makes its claim by bill 
in equity or by defense of an action at law or by 
steps taken out of court by way of repudiation 
of the policy, it is not attempting in any of those 
instances to set itself up as the judge of the fraud. 
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It is making its claim and in the making of it is 
presenting a dispute or contest; and that is all 
that the policy requires to be done within the 
period stated. 

In still other cases, like 257 S. W. (Ark.) 66, 
69, it is [125] said that ‘‘a contest in law implies 
an adversary proceeding in which matters in con- 
troversy may be settled by the courts upon issue 
joined.’’ A sufficient answer to this is to say that 
the policy does not specify a contest in law and 
does not specify any particular mode of contest 
whatever. All that it says inferentially is that 
within the period named the policy shall be con- 
testable. 

In some of the cases it is said that the purpose 
of the clause is to force the raising and settlement 
of any issue (by way of attacking the policy) during 
the assured’s lifetime and much is made of the 
point that after his death he cannot speak. But 
the contestability within the short perod  pre- 
scribed it not made to depend upon the continued 
existence of the insured. All of the modern cases 
are agreed on that poimt. The short period, 
whether one year or two vears, of contestability is 
granted and reserved to the insurance company 
wholly irrespective of whether the insured lives 
during the whole of that period or dies the day 
after the policy is issued. The company still has 
in the latter instance the remainder of the period 
in which to conduct its investigation and to make 
its contest. It may have been thought in the fram- 
ing of the provision that in all probability most of 
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the insured persons would survive the short period 
named and thus be able to take part themselves in 
preparing their defense to the charge of fraud; 
but it was doubtless also thought that even if he died 
within the period it was only the part of fairness 
to allow the insurance company at least the time 
named within which to search for and find the 
fault. 


There are other cases which are sometimes cited 
in support of the view more favorable to the bene- 
ficiary but which in reality, while deciding other 
questions of construction, do not decide the ques- 
tion as to what manner of contest within the period 
will satisfy the requirements of the policy. One 
of these is Wright vs. Mut. Ben. Assn., 48 Hun, 
61, a case which has been often referred to in [126] 
later cases as the one in which the line of decision 
began to the effect that by contest is meant a 
judicial contest only. The case as we read it de- 
cides nothing of the sort and confines itself to a 
consideration and decision of other questions, one 
being whether the expression ‘‘no question as to 
the validity’’ was in terms broad enough to exclude 
the defense of fraud sought to be established and 
the other being ‘‘whether the provision so con- 
strued contravenes any rule of public policy and 
is for that reason void.’”’ The Court did say in 
the course of its discussion of the question of 
public policy: ‘‘The practical and intended effect 
of the stipulation is, as held by the trial court, to 
create a short statute of limitations in favor of the 
insured, within which limited period the insurer 
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must test, if ever, the validity of the policy’’; but 
it did not express itself as to what manner of test 
would be necessary in such cases. The question 
of whether certain steps out of court could con- 
stitute a test within the meaning of a clause of 
incontestability did not arise upon the facts of that 
case and was not in any wise considered by the 
Court. 


The judgment is set aside and a new trial 
granted. 

M. F. PROSSER and A. EH. STEADMAN 
(FREAR, PROSSER, ANDERSON & MARX 
and A. E. STEADMAN on the briefs), for 
Plaintiff im Error. 
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DISSENTING OPINION OF PETERS, C. J. 


On May 1, 1922, the Prudential Insurance Com- 
pany of America issued to Yuen Tai Kan, the in- 
sured, its certain life insurance policy of even date 
wherein it agreed among other things that in the 
event and upon due proof of the death of said Yuen 
Tai Kan it would pay to Chun Ngit Ngan, the wife 
of the insured, as beneficiary, the sum of $5,000. 
The policy contained the following incontestable 
clause: ‘‘This policy shall be incontestable after one 
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year from its date except for nonpayment of pre- 
mium * * * .’? he insured died February 5, 
1923. On April 7, 1923, the agent of the insurance 
company notified the beneficiary, Chun Ngit Ngan, 
that it refused to be bound by the policy on the 
ground of fraud on the part of the assured in its 
procurement, requested of the beneficiary that she 
deliver the policy to it for cancellation and ten- 
dered her the full annual premium theretofore paid 
in advance by the assured. The request for cancel- 
lation was refused and the tender declined. Sub- 
sequent to May 1, 1923 (after one year from the 
date of the policy), the beneficiary brought an action 
at law against the insurer for the amount of the 
policy. The insurer by way of answer to the com- 
plaint of the beneficiary, in addition to the allega- 
tions of general denial and notice of the defense of 
fraud, specially answered as follows: ‘‘That subse- 
quent to the death of Yuen Tai Kan, named as the 
insured in said policy of insurance, on the 7th day 
of April, 1923, and prior to the expiration of one 
year from the date thereof, defendant notified Chun 
Ngit Ngan, named in said policy as_ beneficiary 
thereunder, that it refused to recognize such policy 
as valid because of false and erroneous statements 
made by the assured upon his examination by the 
medical examiner for defendant [128] prior to 
the issuance of said policy, and did then and there 
tender to said Chun Ngit Ngan the entire sum there- 
tofore paid as premium under said policy, which 
tender was refused by the said Chun Negit Ngan, and, 
did demand a return of said policy by said Chun 
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Negit Ngan to the defendant.’”’ Trial was had jury 
waived on April 21, 1924. The beneficiary made 
out a prima facie ease. The insurance company 
offered evidence tending to prove and the Court 
found that the policy had been procured by the 
assured by fraud. The Court, however, found for 
the beneficiary, holding that the policy by its terms 
was incontestable after one year from its date and 
a year having elapsed since the date of the policy 
the insurance company was foreclosed from defend- 
ing against the policy on the ground of fraud and 
ordered that judgment be entered accordingly. 

The insurance company prosecuted error, assign- 
ing the following errors: 1. ‘‘That the cireuit 
court erred in rendering and filing the decision in 
the above-entitled cause and in holding and decid- 
ing as a matter of law that a tender back of the 
premium of insurance and a demand for the return 
of the policy coupled with a notification that the 
defendant refused to pay said policy on the ground 
of fraudulent and untruthful statements made to 
the examining physician of the company, which 
tender, demand of return of the policy and notifi- 
eation of the grounds therefor, were made to the 
plaintiff, she being the beneficiary named in said 
policy, within the contestable period named in said 
policy, was not a sufficient contest under the terms of 
said policy and under the law, to which said decision 
defendant through its counsel excepted, which ex- 
ception was allowed.”’ 2. ‘‘That the circuit court 
erred in rendering and filing its judgment in the 
above-entitled cause dated the 12th day of May, 
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1924, as follows’: (Here follows the Judgment 
[129] in stereotyped form.) 

No charge of fraud was made against the bene- 
ficiary in the procurement of the policy. It is ad- 
mitted by the insurer that no other action was taken 
by it to cancel the policy except that of April 7, 
1923. 

The policy in clear and unambiguous terms pro- 
hibits the insurer from contesting the policy at any 
time after the expiration of one year from its date 
except for the nonpayment of premium. The full 
annual premium had been paid in advance so the 
exception is not involved. The action on the policy 
was brought by the beneficiary after the expiration 
of one year from the date of the policy. The 
answer of the insurer setting up the defense of 
fraud was necessarily filed after the expiration of one 
vear from the date of the policy. Unquestionably 
the filing of the answer and setting up of the de- 
fense of fraud by the insurer in an action by the 
beneficiary upon the policy constitutes a contest. 
Hence the insurer by its answer is contesting the 
policy after the expiration of a year from its date 
in the face of and contrary to the express prohibi- 
tion of the incontestable clause. Clearly the in- 
surer is foreclosed from contesting the policy un- 
less by its acts of repudiation of the poliev of April 
7, 1928, it is exempted from the operation of the in- 
eontestability clause. 

The purpose of the incontestability clause is ob- 
vious. Fraud vitiates a contract but until some 
action is taken by the defrauded party thereto the 
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contract continues in existence. The contract is 
voidable and not void. It is upon the discovery of 
the fraud by the defrauded party that the necessity 
of determination arises—whether the defrauded 
party will continue with the contract or rescind for 
fraud. ‘‘The party who has been induced to enter 
into a contract by fraud, or by concealment or mis- 
representation in any matter such that [130] the 
truth of the representation made, or the disclosure 
of the fact, is by law or by special agreement of 
the parties of the essence of the contract, may affirm 
the contract, and insist, if that is possible, on being 
put in the same position as if the representation 
had been true. Or he may at his option rescind 
the contract, and claim to be restored, so far as may 
be, to his former position within a reasonable time 
after discovering the misrepresentation * * * .” 
Wald’s Pollock on Contracts, marg. p. 576, top p. 
705. Until the discovery of the fraud the defrauded 
party is not called upon to act. Hence it is that 
irrespective of the period of existence of the con- 
tract, if the defrauded party has been ignorant of 
the existence of the fraud, his prior acts of affirm- 
ance of the contract do not bar him from subse- 
quently disaffirming it after the discovery of the 
fraud. The time of the discovery of the fraud is 
the turning point in the subsequent relations of 
the parties. In the absence of an incontestability 
clause a life insurance policy may be avoided by the 
insurer at any time so long as the acts of avoidance 
are taken within a reasonable time after the dis- 
covery of the fraud. But where a policy of life 
insurance contains an incontestability clause the 
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insurance company in effect waives its right of dis- 
affirmance upon the discovery of the fraud if such 
disaffirmance is not undertaken prior to the incon- 
testability clause coming into effect. Hence the 
authorities are uniform to the effect that incon- 
testabilitv clauses found in life insurance policies 
are in the nature of short statutes of limitation 
hmiting the time within which the imsurer may 
contest the policy. ‘‘The practical and intended 
effect of the stipulation is * * * to create a 
short statute of imitations in favor of the insured, 
within whieh [181] limited period the insurer 
must test, if ever, the validity of the poliey.”’ 
Wright vs. Mutual Benefit Ass’n, 48 Hun (N. Y.), 
61 (1887), affirmed 118 N. Y. 237 (post). ‘*While 
it is true that fraud voids all contracts, it is equally 
true that it is competent for the law-making power 
to fix a definite time in which an action shall be 
brought to declare a fraudulent contract void, and 
a failure on the part of the person defrauded to 
bring such action within the time designated would 
have the effect of debarring him from the right to 
set aside such a contract. While in such eases it 
is generally provided that the limitations so fixed 
shall not begin to operate in favor of the party who 
has committed the fraud until the same has been 
discovered, the duty is placed upon the party who 
seeks to avoid the contract on the ground of fraud to 
make such efforts to discover the fraud as would 
amount to ordinary diligence in law. Civ. Code, 
secs. 3669, 3711-3785; Little.v. Reynolds (Ga.), 28 
S. Ik. 919, and eases cited. As the law may pre- 
scribe such a limitation in which actions shall be 
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brought by the party to be affected, it is also within 
the power of the contracting parties to agree among 
themselves upon a period of time which would 
amount to a statute of limitations, either greater or 
less than the period fixed by the law. Telegraph 
Co. vs. James, 90 Ga. 254, 16 S. E. 83; Brown vs. 
Insurance Co., 24 Ga. 97; Melson vs. Insurance Co., 
and Maril vs. Same, 97 Ga. 723, 25'S. EH. 189; Riteh 
vs. Association, 99 Ga. 112, 25 S. H. 191. The 
period fixed by law being intended for the benefit 
of the parties interested in the contract, and for 
their protection, it is competent for them to stipu- 
late that the time which the law gives them to act 
shall be shortened, on the one hand, or lengthened, 
on the other. Parties interested in the contract 
may waive the [1382] benefit of the statute of 
limitations fixed by the law, the effect of the waiver 
being either to make a longer or shorter period 
than the law prescribes.’’ Mass. Ben. Life Ass’n 
vs. Robinson, 30 8. E. (Ga.) 918, 925 (1898). ‘*In- 
contestable provisions in insurance policies have 
been held valid as creating a short statute of limi- 
tations in favor of the insured; the purpose of such 
provisions being to fix a limited time within which 
the insurer must ascertain the truth of the repre- 
sentations made.’’ Monahan vs. Met. Life Ins. Co., 
119 N. Ho eCilmese 69 (1918). “d) PMiesiles 
alleges facts showing that the insured was guilty of 
intentional fraud in procuring the policy, and the 
demurrer admits them. It is an elementary rule 
of law that fraud vitiates all contracts, and there- 
fore the contract was voidable by the company. 
When the insured died it had a complete defense to 
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any action on the policy which his representative 
might bring. The only question, therefore, is 
whether the company was still bound, after the 
death of the insured, by the limitation of one year 
from the date of issue of the policy in which to 
contest it. (2) We have held that the provision 
in a policy of life insurance that it shall be incon- 
testable after one year from the date of its issue, 
provided the premiums are duly paid, is a valid 
provision, which bars the insurer from making any 
defense against the policy, after the expiration of 
the contestable period, except for nonpayment of 
premiums, and that after the lapse of that period 
even fraud in procuring the policy is not available 
to avoid it. Roval Circle vs. Achterrath, 204 Il. 
049, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 
221; Flanigan ws, Pederal Inte lis. Co., 231 12399, 
83 N. E. 178; Weil vs. Federal Life Ins. Co., 264 
Til. 425, 106 N. E. 246, Ann. Cas. 1915D, 974; Mona- 
han vs. Metropolitan Life [133] Ins. Co., 283 Ill. 
136, 119 N. EH. 68, L. R. A. 1918D, 1196. This is 
in accord with the substantially unanimous decisions 
of the courts which hold that the language admits 
of no reasonable construction other than that the 
company reserves to itself the right to ascertain all 
the matters and facts material to its risk and the 
validity of its contract for one year; and that, if 
within that time it does not ascertain all the facts 
and does not cancel and rescind the contract, it may 
not do so afterward upon any ground then in exis- 
tence. When the execution of a contract has been 
procured by the fraud of one of the parties, the 
innocent party, upon discovering the fraud, may 
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still insist upon the contract or may rescind it. He 
must, however, if he desires to repudiate it, do so 
promptly upon discovering the fraud and consis- 
tently adhere to his intention. By delay or vaeil- 
lation he waives his right to rescind. The effect of 
the stipulation in the policy is not to prevent the 
insurer from annulling the contract upon the ground 
of the fraudulent representations of the insured, but 
its practical and intended effect is to create a short 
statute of limitations in favor of the insured, within 
which limited period the insurer must, if ever, test 
the validity of the policy. Wright vs. Mutual 
Benefit Life Ass’n, 43 Hun (N. Y.), 61; Id., 118 
N.Y. 227) 25h tae 6 LL. R. A. 73) 6 Arie 
Rep, 749; Massachusetts Benefit Life Ass’n vs. 
Robinson, 104 Ga. 256, 30 8. E. 918, 42 L. R. A. 
261; Clement vs. New York Life Ins. Co., 101 Tenn. 
22, 46 8S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 
650; American Trust Co. vs. Life Ins. Co. of Vir- 
gimia, Ife NeCeosoe DS. 1. 706; Murray ves Stare 
Mutual Life Assurance Co., 22 R. I. 524, 48 Atl. 800, 
53 L. R. Al 742; Mutual life Ins. o. vs. Butord 
61 Okl. 158, 160 Pac. 928; Metropolitan Life Ins. 
Co. vs. Peeler (OkI.), 176 Pac. 939, 6 A. L. R. 441.”’ 
Ramsay vs. Old [1384] Colony Life Ins. Co., 131 
N. E. (ill.) 108, 109 (1921). ‘‘Payment was refused 
by the company on the ground that the insurance 
had been procured by false representations of a ma- 
terial character which had been made by the in- 
sured in his application for the purpose of procuring 
the policies of insurance. No answer was filed to 
the present suit within one year after the date of the 
insurance policies, and no suit has been brought by 
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the insurance company to set aside the contract of 
insurance because it had been procured by fraudu- 
lent representations on the part of the insured. 
Thus it will be seen that the sole issue raised by 
the appeal depends upon the construction to be 
given the incontestable clause which is set out in 
full in our statement of facts. In substance, it 
provides that policies shall be incontestable 
after one year if the premiums are duly paid, ex- 
cept for the violation of the provision relating to 
military or naval service in time of war. The 
modern rule is that a life insurance policy contain- 
ing a provision that it shall be incontestable after 
a specified time cannot be contested by the insurer on 
any ground not excepted in that provision. It is 
said that the practical and intended effect of such 
a stipulation is to create a short statute of limita- 
tions. By the stipulation the insurance company 
agreed that it would take a year to investigate and 
determine whether it would contest the policies of 
insurance, and that, if it failed within that time to 
discover any grounds for contesting the same, it 
would make no further investigation and would not 
thereafter contest the validity of the policies.”’ 
Missouri State Life Ins. Co. vs. Cranford, 257 8S. W. 
Gard age, 67 Gle23). 

The question therefore arises as to what steps the 
insurer must take by way of disaffirmance to 
exempt it from the application of and the limita- 
tions imposed bv the incontestability [135] clause 
of an insurance policy so that in the event of a suit 
by the beneficiary after the elapsation of the first 
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year of the policy there is available to it in such 
suit the defense of fraud. 

The contention of the plaintiff in error is best 
understood by the following quoted excerpt from its 
brief; ‘It is uncontradicted by the evidence and so 
found by the trial court that the insurer upon learn- 
ing of the fraud of insured and within a period of 
one year from the date of the policy, tendered to the 
beneficiary the premium which had been paid, de- 
manded a surrender of the policy and notified the 
beneficiary that it did not recognize the policy as a 
valid contract and elected to rescind said policy be- 
cause of the fraud of insured in the declarations to 
the medical examiner. The insurer took, therefore, 
within a period of one year all of the steps to re- 
nounce liability, rescind the contract and put the 
parties in statu quo which were possible outside of 
COMM” 

This the plaintiff in error contends was a 
test’? which exempted it from the application of the 
one-year incontestability clause and was sufficient 
to permit it, after one year from the date of the 
policy, to plead the fraud of the assured in an action 
at law brought by the beneficiary. Plaintiff in error 
rests its contention primarily upon two eases, 
namely, Life Insurance Co. vs. Hurni Packing Co., 
280 Fed. 18, and Met. Life Ins. Co. vs. Rose 294 
Fed. 122. 

The Rose case depends for its conclusion upon the 
Hurni Packing Co. case and Jefferson Standard 
Life Ins. Co, vs. Mielmiyre, 285, Bed.) 570, Vie 
Hurni Packing Co. case contains unsupported dicta 


‘< con-= 
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to the effect that a letter by the insurer to the bene- 
ficiary denying liability was a_ sufficient contest 
and that court proceedings were not essential to 
the right. [1386] I do not consider this language 
persuasive. The Court did not deny that some af- 
firmative action must be taken by the insurer to 
cancel the policy prior to the incontestability clause 
coming into effect. On the contrary it said: 
‘* Affirmative action was necessary to the consumma- 
tion of the mchoate right created by the terms of 
the policy.”’ But if the effect of the decision is that 
rescission may be taken personally against the 
beneficiary exclusive of the legal representatives of 
the assured the case was In my opinion incorrectly 
decided. Moreover, if this case holds that rescission 
by act of the insurer, without the concurrence of 
the assured, taken prior to the incontestabilityv 
clause coming into effect, exempts the insurer from 
the application of such clause, it is contrarv to 
the weight of Federal authority. See N. W. 
Mutual Life Ins. Co. vs. Pickering (Fifth Circuit 
Court of Appeals), 293 Fed. 496-499; Jefferson 
Standard Life Ins. Co. vs. Keeton (Fourth Circuit 
Court of Appeals), 293 Fed. 496-499; Jefferson 
Standard Life Ins. Co. vs. McIntyre (Fifth Cir- 
cuit Court of Appeals), 294 Fed. 886, 887, all of 
which hold in effect that mere repudiation of a 
policy does not constitute a ‘‘contest.”’ 

The decision in the Keeton case is peculiarly in- 
teresting. There as here the policy contained a 
one-year incontestability clause. There similarly 
as here rescission by act of the insurer was at- 
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tempted against the beneficiary after the death of 
the insured but during the first year of the policy. 
Tf such rescission operated to cancel the policy, then 
the insurer could have within the decision of the 
Rose case availed itself of its rescission at law by 
way of defense to any action at law that the bene- 
ficiary might bring upon the policy. In other 
words, the insurer had a plain, adequate and [137] 
complete remedy at law. And yet the Court holds 
that the insurer has not an adequate remedy at law 
and entertains jurisdiction of a suit in equity for 
rescission. The reason for equitable interference 
is perfectly plain—that rescission by act of the 
insurer did not operate to cancel the policy and 
restore both parties thereto to their respective 
statu quo ante and that if the beneficiary delayed 
bringing suit at law until the expiration of the first 
year of the policy the attempted rescission i pais 
would not be available asa defense. There were the 
‘neculiay circumstances’? which rendered Insurance 
Co. vs. Bailey, 13 Wall. (U. 8.) 616, and Cable vs. 
U. S. Life Ins. Co., 191 U. 8. 288, inapplicable. 
The applicability of the Rose case is discussed later. 

In the McIntyre case (285 Fed. 570), cited in the 
Rose case, the U. S. District Court of Florida 
held that mere denial of lability by the insurer to 
the beneficiary on the ground of the fraud of the 
assured made within the first year of the date 
of the policy exempted the insurer from the pro- 
visions of a one-year incontestability clause con- 
tained therein. This case, however, was reversed 
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by the Circuit Court of Appeals of the Fifth Cir- 
cuit (294 Fed. 886), where the Court said: ‘‘A mere 
denial or repudiation by an insurer of its hability 
under a policy, accompanied by a tender of the 
premium paid, is not a contest within the meaning 
of such a provision as the one above set out. North- 
western Mutual Life Ins. Co. vs. Pickering, 293 
Fed. 496, in the United States Circuit Cowt of 
Appeals, Fifth Cireuit, present term. The provision 
in a life insurance policy that ‘this policy shall be 
incontestable, except for nonpayment of premiums, 
provided two years shall have elapsed from its date 
of issue,’ has the effect of making the policy in- 
contestable, on a ground other than the excepted one, 
by the insurer after two years from its date of 
issue, though the [188] insured died within that 
time. Mutual Wate incsmeG@or of NO Y. vs. Hur 
Packing Co. (November 12, 1923), 44 Sup. Ct. 90, 
Oe lu. ld. We think that the reasons stated in 
support of the conelusion reached in the last-cited 
case are applicable to the provision now in question. 
The contested policies did not cease to be in force 
upon the death of the insured. The contracts re- 
mained in force, upon the death of the insured im- 
mediately inuring to the benefit of the benefi- 


ciaries.”’ 

The overwhelming weight of authority is to the 
effect that in order that an insurance company may 
defend at law against an insurance policy contain- 
ing a one-year incontestability clause after such 
clause has come into effect it must have during the 
first year of the life of the policy taken some step, 
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the immediate or ultimate legal effect of which is 
to cancel the policy within the first year of its life 
or to render it within that time of no further 
force or effect. The majority opinion recognizes 
the weight of authority but refuses to be guided 
by ue 

The following excerpts from some of the State 
and Federal decisions are illustrative: 

‘An action for the recovery of the sum insured 
not being maintainable until after the death of the 
insured, one effect of the stipulation, if valid, is to 
prevent the insurer from interposing as a defense 
the falsity of the representations of the insured. 
But its effect is not to prevent the insurer from 
annulling the contract uwpon the ground of the 
fraudulent representations of the insured, provided 
an action for that purpose is brought in the life- 
time of the insured and within two years from the 
date of the policy.”” Wright vs. Mutual Ben. Ass'n, 
43 Hum, 61a6om(tes7). “* * * * itevecoomizes 
fraud and all other defenses but it provides ample 
time and opportunity within which they may be, 
but beyond which they may not be, established. It 
is in the nature of and serves a similar purpose as 
statutes of limitations [139] and _ repose, the 
wisdom of which is apparent to all reasonable 
minds. It is exemplified in the statute giving a cer- 
tain period after the discovery of a fraul in which 
to apply for redress on account of it and in the law 
requiring prompt application after its discovery, if 
one would be relieved from a contract infected with 
fraud. The parties to a contract may provide for 
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a shorter limitation thereon than that fixed by law 
and such an agreement is in accord with the policy 
of statutes of that character. (Wilkinson vs. 
First Nat. Fire Ins. Co., 72 N. Y. 499, 502.) No 
doubt the defendant held it out as an inducement 
to insurance by removing the hesitation in the 
minds of many prudent men against paying ill- 
afforded premiums for a series of years when in the 
eid and after the payment of premiums, the death 
of the insured, and the loss of his and the testimony 
of others, the claimant instead of receiving the 
promised insurance may be met by an expensive 
lawsuit to determine that the insurance which the 
deceased has been paying for through many years 
has not and never had an existence except in name.”’ 
Wright vs. Mutual Ben. Ass’n, 118 N. Y. 237, 243 
(1890). ‘‘It is true that fraud vitiates all agree- 
ments and undertakings based upon it, and they 
may be set aside at the instance of the party de- 
frauded. So, in this case, fraud in obtaining the 
policy would vitiate it at the option and wpon the 
motion of the party defrauded; but, under the pro- 
vision in question, the party must within the year 
exercise his right to repudiate and rescind it. The 
effect of this agreement not to contest is to put 
the company in the attitude of being unable to 
set up any fraud or false swearing in obtaining the 
policy, or any other defense to it, save the one 
excepted, so far as its original validity is concerned. 
Unless the language be thus construed, it is unprac- 
tical to put any reasonable interpretation on it. 
Unless it is the object and purpose of the provision 
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[140] to cut off all defenses arising out of the 
false statements of the applicant to obtain it, it 
is difficult to see what practical benefit the insured is 
to derive from it. It has been well said: ‘The effect 
of the provision is to prevent the insurer from in- 
terposing as a defense the falsity of the representa- 
tions of the insured, which is fraud. But it does 
not prevent an abandonment, rescission and can- 
cellation of the contract for such fraud provided the 
action for that purpose is brought within a year.’ ”’ 
Clement vs. N. Y. Life Ins. Co., 46 8. W. (Tenn.) 
561, 562 (1898). ‘‘The practical, and evidently 
the intended, effect of the stipulation in question 
was to create a short statute of limitations in favor 
of the insured, within which limited period the in- 
surer must, if ever, test the validity of the policy.’’ 
Murray vs. State Mut. Life Ins. Co., 48 Atl. (R. L.) 
800 (1901). ‘‘An examination of the followimg 
cases will show that the holding of the courts of this 
country has been, almost universally, that every de- 
fense to a policy of insurance embraced within the 
terms of the ‘incontestable clause’ is completely 
lost to the insurer if it fails to make the defense or 
take affirmative action within the time limited by 
the policy.’’ Indiana etc. Life Ins. Co. vs. Me- 
Ginnis, 101 N. E. (Ind.) 289 (1913). ‘‘The ad- 
nussions in the answer show beyond question the 
issuance of the policy, payment, and proper tender 
of payment of the premiums thereon, death of the 
insured, notice to the company of such death, and 
refusal of the company to pay such policy, and 
that more than two years had elapsed since the 
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date of issue of the policy, and the defendant fail- 
ing to show that within two years from the date 
of policy that legal action had been taken to avoid 
the policy on account of breaches of the warranties 
in the application for insurance, or that said policy 
had been cancelled with the assent [141] of the 
insured, the Court properly overruled defendant’s 
demurrer to the evidence, correctly denied motion 
for a directed verdict for defendant, and properly 
directed a verdict for the plaintiff. * * * If 
the insurer desired to avoid the policy, on the 
ground of misrepresentations contamed in the ap- 
plication for insurance, it should, in the absence of 
the consent on the part of the imsured and the 
beneficiaries named in the policy, have taken legal 
steps to do so within two years from the date of 
issuance of the policy, and, failing so to do within 
two years from the date of the issue of the policy, 
the policy of insurance was incontestable on the 
ground of breaches of warranties contained in the 
application.’? Mutual Life Ins. Co. vs. Buford, 
0 Pac. (Ok) 2 uses (1516). “One year 
is given to the defendant to make inquiry and in- 
vestigation as to the health of the insured, and as to 
the statements made in the application and the 
policy, as an inducement to the contract. Within 
this time, if the defendant refused to perform its 
part of the contract and so notified the insured, 
three remedies are given to the plaintiff: ‘(1) He 
may elect to consider the policy at an end and re- 
cover its just value; (2) he may sue in equity to 
have the policy declared in force; (38) he may ten- 
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der the premiums and treat the policy as in force 
and recover the amount payable on it at maturity.’ 
14 R. C. L. 1004; Day vs. Ins. Co., 45 Conn. 480, 
29 Am. Rep. 693; Ins. Co. vs. McCormick, 19 Ind. 
App. 49, 49 N. E. 44, 65 Am. St. Rep. 393. The 
Insurance company also has the right, if it con- 
cludes that the policy has been improperly procured, 
to institute an action for the cancellation of the 
policy within the year ‘The insured may maintain 
a suit in equity in a proper case to rescind or cancel 
the contract for fraud on the part of the company 
or its agent or for breach of contract. In like 
manner [142] the company may maintain a suit 
in equity to cancel a policy because of fraud upon 
the part of the insured or the beneficiary, as the 
case may be, or because the policy is a wager policy 
by reason of want of insurable interest.’ 25 Cyc. 
788; French vs. Connely, 145 Eng. Report (Re- 
print), 933; Whittingham vs. Thornbourgh, 23 Eng. 
Report (Reprint), 734, Asso. vs. Palmer, 53 Eng. Re- 
port (Reprint), 768; Insurance Co. vs. Dick, 114 
Mich. 337, 72min 179, 43. L. R. Age sGGeieine 
two cases relied on by the defendant (Ins. Co. vs. 
Bailey, 13 Wall. 616, 20 L. Ed. 501; Cable vs. Ins. 
Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188), 
to sustain the position that the insurance company 
has no right to bring an action to have the policy 
cancelled or not in point, because, in both of these 
cases the right was denied upon the ground that an 
action at law was pending upon the policy, the in- 
sured having died, and it was held that the insur- 
ance company did not have the right to go into a 
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court of equity as it could set up the defense in a 
court of law. It follows, therefore, that the con- 
duct of the defendant, in notifying the insured that 
it would cancel the policy and in tendering the first 
premium which had been paid, did not rescind or 
cancel the contract, as the plaintiff did not consent 
thereto, and amounted to no more than a breach, 
and that the remedy of the defendant was to insti- 
tute an action for cancellation within the year, and 
as it did not do so, the policy was in force at the 
expiration of the year. This is also in accordance 
with the authorities holding that if the defendant 
wished to contest and.to avoid the payment of the 
policy and the force of the incontestable clause, 
it must take affirmative action within the time lim- 
ited by the pohey. * * * The meaning of the 
terms, ‘take affirmative action,’ ‘test the validity of 
the policy,’ if in doubt, is made clear by the deci- 
sion in Wright vs. Benefit Ass’n, [143] 438 Hun, 
65, which was affirmed in 118 N. Y. 237, 23 N. E. 
186. * * * We are therefore of opinion as the 
plaintiff had an insurable interest in the life of the 
insured when the policy was issued; and as no 
action was brought by the defendant within one 
year from the date of the policy to have the con- 
tract of insurance canceled or rescinded, that the in- 
contestable clause was in force at the death of the 
insured, and that the defendant is precluded thereby 
from relying on the defenses set up.’? American 
Trust Co. vs. Life Ins. Co., 92 8S. E. CN. C.) 706, 
711 (1917). ‘‘It does not follow, however, that we 
concur in appellant’s views respecting the rights of 
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the parties under such a construction, but rather 
that if, as a result of such investigation or of knowl- 
edge otherwise obtained, the insurer desires to con- 
test the policy, appropriate steps to that end, either 
by a defense to an action brought on the policy in 
ease of the death of the insured, or by proper af- 
firmative action must be taken within the year, 
otherwise that the policy becomes incontestable, save 
as to conditions excepted from the noncontestable 
clause. Such a construction is in harmony with the 
language of the stipulation, and does not necessi- 
tate the interpolation of words, phrases or clauses 
not found therein.’? Ebner vs. Ohio State Life Ins. 
Co., 121. N. He ind.) 315, 320 (1918). “It, there= 
fore, there is nothing in the clause itself changing 
its terms or effect upon death of the insured within 
one year, if the clause was inserted for the benefit 
of the insurance company, to enable it to increase 
its business, 1f the period of one year after which 
the policy was to become incontestable, was to afford 
opportunity to the company to make its investiga- 
tions and to commence an action for the cancella- 
tion of the policy, and if during the whole of the 
year someone has been in existence, the beneficiary, 
against whom [144] an action could be brought, 
Wwe see no reason for refusing to give the plaintiff 
the full benefit of the clause as it is written. The 
death of the insured did not place the defendant at 
any disadvantage under the policy, nor stop its in- 
vestigations, nor did it affect its right to commence 
an action, and in most cases death would inure to 
the benefit of the company, if it contemplated an 
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action to cancel the policy by removing a hostile 
witness.’’ Hardy vs. Phoenix Mut. Life Ins. Co., 
104 8S. E. (CN. C.) 166, 168 (1920). ‘‘It clearly 
appears, and in fact it is indisputable, that more 
than one year had elapsed since the issuance of the 
poley before any act was done or action taken by 
the defendant to contest it. Thus the defendant 
thereafter is, by the terms of its contract, precluded 
from voiding the policy for any cause whatever, 
except failure to pay the premium as provided in 
the policy. * * * In other words, after the ex- 
pivation of a year, where there is no default in the 
payment of the premium, and thereafter the death 
of the insured should occur, the defendant has no 
defense against the collection or payment of the 
amount specified in the policy. It, in substanee, 
has stipulated to that effect in its policy.’’ Plotner 
vs. Northwestern Nat. Life Ins. Co., 183 N. W. 
CN. D.) 1000, 1003 (1921). ‘‘The insurance com- 
pany agreed with the insured, if he would buy this 
policy for the benefit of his wife, it would not con- 
test the payment of the insurance money after the 
expiration of one year from the date of the policy.” 

“The defendant assumed this clause gave it 
the arbitrary right to cancel the policy at any 
time within the year, regardless of the rights of 
the insured. This clause does not mention caneella- 
tion; it provides the conditions under which the 
policy shall be incontestable. Webster’s Interna- 
tional Dictionary defines these words as follows: 
‘Contest: KEarnest struggle for superionty, de- 
fense, [145] victory, etc.; competition; emula- 
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tion; strife or argument.’ ‘Cancel: To annul or 
recall; to mark out by a eross-line or lines; to 
strike out; to blot out or obliterate; specif., of 
legal documents, to annul, or make void or invalid, 
by such marking, or (by extension) in any way.’ 
To cancel presupposes power or authority to do the 
act—cancel the contract. To perform the physical 
act of cancelling a contract by obliterating it, draw- 
ing lines through it to strike it out or by writing 
upon it ‘canceled,’ without the authority to cancel 
it, is a nullity, and the contract remains in full 
force and effect. This clause does not even pur- 
port to give the insurance company authority to 
cancel the contract. It may only contest it under 
certain conditions and upon certain grounds and 
within a specified time. A contest is an earnest 
struggle for superiority, or a defense. Reserving 
in a contract the mght to contest any of its terms 
or provisions presupposes the right to resist such 
contest, and that such contest shall take place be- 
fore some person or tribunal with power and au- 
thority to decide the questions raised by such con- 
test.’’ Reliance L. Ins. Co. vs. Thayer, 203 Pac. 
(Okl.) 190, 192 (1921). ‘“‘The language is not 
ambiguous. It admits of no reasonable construc- 
tion, as the courts have said in the cases already 
cited, other than that the company may have one 
year, and no more, for investigation of the ques- 
tions material to its risk, and if it does not within 
that time, either as plaintiff or defendant, contest 
the pohey, it cannot do so afterward. Such con- 
test can be made only by proceedings in court to 
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which the insurer and the insured, or his representa- 
tives or beneficiaries, are parties. American 
Trust Co. vs. Life Ins. Co. of Virginia, swpra; 
Mutual Life Ins. Co. vs. Buford, supra.’? Ramsay 
vs. Old Colony Life Ins. Co., supra. ‘*The question 
seems to have been resolved against the defendant 
by the Illinois Supreme [146] Court and the 
construction of the incontestable clause contended 
for by plaintiff upheld, namely, that under the 
clause the defendant has two years from the date 
of the policy in which to take affirmative action 
to cancel the same or by a defense to a suit on the 
policy by the beneficiary within that period, and 
that if no action is taken within the two-year period 
the defendant is cut off from all defenses except 
nonpayment of premium, and the fact that the in- 
sured died within the period makes no difference.’’ 
Lavelle vs. Met. Life Ins. Co., 238 8. W. (Mo.) 
004 (1922). ‘Stipulations to the effect that a 
policy or certificate shall become incontestable for 
fraud in procuring the same after the lapse of a 
specified period from the date of its issue have 
been held valid as creating a short statute of limi- 
tations in favor of the insured, and as giving the in- 
surer a limited period for the purpose of testing 
the validity of the policy. In such cases the com- 
pany or association cannot set up fraud as a de- 
fense if the period so fixed is sufficient to enable 
the company or association by the exercise of 
proper dihgence, to ascertain whether fraud has 
been practiced or not.’’ Royal Circle vs. Achter- 
rath, 68 N. E. Ill.) 492, 496 (1903). ‘‘An effect 
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of the provision in question was to fix a time limit 
for a contest of the policy by the insurer on a 
ground other than the nonpayment of premium. 
A contest so provided for imports litigation, the 
invoking of judicial action to cancel or prevent the 
enforcement of the policy, either by a suit to that 
end or by a defense to an action on the policy. A 
mere denial or repudiation by the insurer of its 
liability under the policy, accompanied by a tender 
of the premium paid, is not a contest, within the 
meaning of the provision. American Trust Co. 
ws. Life Insurance Co., 173 N. C. 558, 92'S. a) 70Ge 
Lavelle vs. Metropolitan Life Ins. Co., 209 Mo. App. 
330, 238 5S. W. 504; Pratt vs. Breckinridge, [147] 
112 Ky. 1, 2365 S..W. 136, 66 8S. W. 4057 Nae 
Mut. Life Ins. Co. vs. Pickering, supra. ‘‘Incon- 
testable means not contestable. A contest in law 
imphes an adversary proceeding in which matters 
in controversy may be settled by the courts upon 
issue joined. The great body of policy holders are 
persons who are not learned in the law and who 
have no knowledge of the judicial construction of 
pleadings. In the application of the rule just an- 
nounced, we think the natural and most reasonable 
view is to hold that the insurer has not contested 
the policy until it has acted in the premises. The 
contract provides that the policy shall be incontes- 
table after one year, and no action on the part of the 
insured or beneficiary can relieve the company of 
its duty to act. Tn order to contest the policy it 
was required to file an answer to the suit brought 
by the beneficiary within one year, or to have insti- 
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tuted an action of its own in equity to eancel 
the policy on the ground of fraud.” Missouri 
State Life Ins. Co. vs. Cranford, supra. °*The 
remedy of the defendant was to institute an 
action for cancelation within a year, and if it did 
not do so the policy was in force at the expiration 
of the vear. In disposing of this question the 
learned chancellor, in his opinion, said: ‘It takes 
two to make a contract and likewise it takes two to 
rescind one (Ault vs. Dustin, 100 Tenn. 666, 45 S. W. 
981), or the judgment of a court of competent jJuris- 
diction at the instance of the party having a good 
ground for rescission. It is true that the defendant 
undertook to rescind the contract in this case upon 
the ground of complainant’s fraud in procuring: it, 
on August 29, 1922, by delivering to complainant 
on that date a written notice to that effect and de- 
manding the surrender of the policy. But com- 
plainant refused to agree to the rescission and re- 
fused to surrender the policy. The contract 
[148] was therefore not rescinded merely by the 
act of the defendant in giving said notice. It was 
open to the defendant thereafter to repent of its 
act and treat the policy as in full force and effect 
or it might elect to have its right to rescind tested 
and enforced by a court, either by itself instituting 
a suit for that purpose or by interposing it as a 
defense tf sued. In my opinion it takes the one or 
the other of these steps to constitute a contest of 
the pohey within the meaning of the statute and 
the contractual limitation found in the policy. In 
the instant case this was not done until the answer 
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and cross-bill was filed on October 16, 1922, which 
was after the one year had elapsed in any view of 
the date of issue of the policy.’ ’’ Thistle vs. Equi- 
table Life Assur. Soc., 261 8S. W. (Tenn.) 667, 668 
(1924). See also Jefferson Standard Life Ins. Co. 
vs. McIntyre, supra; Humpston vs. State Mutual 
Life Assur. Co., 256 S. W. (Tenn.) 438; Great 
Western Life Ins. Co. vs. Snavelv, 206 Fed. 20; 
Dibble vs. Reliance Life Ins. Co., 170 Cal. 199, 
149 Pac. 171; Weil vs. Federal Life Ins. Co., 264 
Til. 425; Reagan vs. Union M. L. Ins. Co., 189 Mass. 
505, 76 N. KE. 217; Flanigan vs. Federal Life Ins. 
Co., 231 Ill. 399, 83 N. E. 178; Mutual Life Ins. Co. 
vs. New, 125 La. 41, 51 So. 61; Central Law Jour- 
nal, Vol. 97, No. 3, p. 40. 

It is true that the cases are not entirely uniform 
as to what affirmative action must be taken by the 
insurer in order to exempt it from the incontesta- 
bility clause found in policies of life insurance. 
Some of the cases hold that this step must be by 
court action. Still other cases that it may be 
either by court action or other ‘‘affirmative’’ action. 
There is but the one exception, the Rose case, which 
holds that rescission may be had by act of the in- 
surer (called by Bigelow ‘‘rescission in pais’’), and 
when so taken by the insurer against the [149] 
assured on the ground of fraud prior to the elapsa- 
tion of the first vear of the policy it renders avail- 
able to the insurer either a suit in equity for can- 
cellation or the defense of fraud in an action at 
law by the beneficiary, even though said suit be 
filed or action brought after the elapsation of such 
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period. All the cases are unanimous, however, in 
holding that mere denial of liability is not sufficient. 
No difficulty is encountered in appreciating the rea- 
son underlying those decisions which hold that 
court action is necessary. If in an action brought 
by the beneficiary the insurer answers prior to the 
expiration of the first year of the policy, any de- 
fense of which the answer is capable is available 
to it irrespective of whether final judgment is en- 
tered during or after the expiration of the first 
year of the policy, the judgment operating as of 
the date of the filing of the answer, and, if fraud 
be found, determining the legal existence of the con- 
tract within the first year of the life of the policy. 
Similarly in the event of suit in equity brought by 
the insurer during the first year of the policy for 
rescission of the policy on the ground of fraud. A 
decree of cancellation operates as of the date that 
suit is filed and serves to cancel the policy ab mitto. 
Hence, by the decree of cancellation in equity the 
contract of insurance will have been set aside within 
the first year of its life after which it would be 
of no further force or effect. In other words, in 
either event, that is, by a judgment at law against 
the beneficiary upon the defense of fraud or by a 
decree in equity of cancellation, the legal existence 
of the policy is judicially determined during and 
prior to the expiration of the first year of the 
policy. This is none the less true, even though 
the beneficiary delayed action at law until the ex- 
piration of the first vear of the policy. If the in- 
surer had previously and during the first year of 
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the pohey [150] brought a suit for cancellation, 
a court of equity having acquired jurisdiction 
would retain it until decree and the action at law 
would necessarily abate and await the final deter- 
mination of the suit in equity. 

The same theory is involved in the event of re- 
scission by act of the insurer (decided in the Rose 
case), that is, that rescission by act of the defrauded 
party operates to forthwith cancel the policy ab 
initio. 

The majority rely for their conclusion upon the 
Rose case. But the Rose case does not decide that 
the mere denial of liability by the insurer is a ‘‘con- 
test.”’ On the contrary, it decides that rescission 
taken by the insurer against the insured (vescisston 
in pais) cancels the policy as of the date of rescis- 
sion and if accomplished within the first year of the 
policv exempts the insurer from the application of 
the one-year incontestability clause. The majority 
lack the support of any authority for their conclu- 
sion that a mere denial of hability by the insurer 
during the first vear of the policy exempts it from 
the application of a one-year incontestability clause. 
And even assuming, but not deciding, that the legal 
effect of rescission in pais as decided by the Rose 
case is to cancel the policy forthwith, then the facts 
in the Rose case furnish an example of ‘‘affirma- 
tive’? action which some of the authorities say the 
insurer in order to be exempt from the provisions 
of an incontestability clause must take prior to 
such clause coming into effect and may with ‘‘ac- 
tions in court,’’ be included in the steps, the imme- 
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diate or ultimate legal effeet of which is to cancel 
the policy within the first year of its life or to 
render it within that time of no further effect. 
But whether rescission by action of the insurer 
prior to the [151] incontestahility clause coming 
into effect exempts the insurer from its application 
is not involved in the mstant case for the reason 
that the acts of the insurer of April 7, 1923, did not 
amount to a rescission of the policy, rendering the 
Rose case inapplicable. 

It is fundamental that rescission may be had 
against the fraudulent party to the contract or 
his legal representatives. ‘‘Inasmuch as the right 
of rescinding a voidable contract is alternative and 
coextensive with the right of affirming it, it follows 
that a voidable contract may be avoided by or 
against the personal representatives of the contract- 
ing parties.’’ Wald’s Pollock on Contracts, marg. 
p. 082, top p. 712. Whatever premiums were re- 
payable to effect rescission were payable to the 
assured or his personal representatives. ‘‘The pre- 
mium if returnable is due to the assured.’’ 3 Joyce 
on Insurance, see. 1428. ‘6 * * * She’? (the 
beneficiary) ‘‘had * * * not the title to sup- 
port an action of law upon it in her own name 
against the defendants or for the recovery of the 
premiums paid by her husband’’ (the assured). 
McDonald vs. Metropolitan Life Ins. Co., 38 Atl. 
(N. H.) 500, 501. There is no privity between the 
beneficiary and the assured. ‘‘ Beneficiaries of a 
life insurance contract have, upon the repudiation 
of the policy by the company, no such interest in it 
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that enables them to recover the premiums paid, that 
right being invested in the insured.’’ 3 Joyce on 
Insurance, sec. 1428a. The beneficiary upon the 
death of the insured becomes vested with a legal 
demand against the insurer for the amount of the 
policy. ‘* * * * by the death of the cesta: que 
vie the obligation to pay as expressed in the policies 
became fixed and absolute, subject only to the con- 
dition to give notice and furnish proof of that event 
within ninety days. Notice having been given and 
the [152] required proof furnished, the obliga- 
tion to pay certainly became fixed by the terms of 
the policies and the sums insured became a purely 
legal demand * * * .’? Insurance Co. vs. Bai- 
ley 13 Wall. (U. 8.) 616, 622. 

In the instant case the offer of the return of the 
premium was made to the beneficiary. It does not 
appear that she was in any way connected with the 
estate of the deceased assured. Nor does it appear 
that during the first year of the policy there was no 
legal representative of the estate of the assured upon 
whom tender of the premium might have been made. 
The offer to return the premium paid by the assured 
might as well have been made to a stranger. The 
burden of showing that there was no legal represen- 
tative upon whom tender could be made devolved 
upon the insurer and not the beneficiary. It is upon 
the insurer and not the insured to show that it was 
wholly or partially exempted from the time limita- 
tion of the incontestability clause by reason of the 
absence of a legal representative of the assured. 
The majority say, ‘‘It is far from clear that a ten- 
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der of the premium was necessary in the 
ease at bar to constitute a rescission im pats.’’ 
How can a rescission 72 pais be accomplished 
without an offer by the defrauded party to 
return to the fraudulent party the considera- 
tion received by the former under the alleged 
fraudulent contract? The defrauded party must 
rescind within a reasonable time after the discovery 
of the fraud or he will be taken as having affirmed 
the fraudulent contract. And how can rescission 
be had against a third party—a mere volunteer—for 
whose benefit the contract was made? Unquestion- 
ably the rights of the beneficiary depend upon the 
integrity of the insurance contract. But rescission 
must be taken against the fraudulent party (as- 
sured) or his legal representative. Nor [153] 
that the defrauded party was ‘‘anxious to return 
the premium to the person entitled to it’’ can it be 
said that rescission was thereby accomplished. 

In the case of Oplinger vs. N. Y. Life Ins. Co., 
98 Atl. (Pa.) 568, a policy of insurance was issued 
by the insurer to Allen A. Oplinger on February 
24, 1913, in which the assured’s wife was named as 
beneficiary. The assured died in January, 1914. 
On January 22, 1914, the defendant company noti- 
fied the beneficiary that it rescinded the contract 
of insurance on the grounds of fraudulent represen- 
tations and concealment of material facts by the 
assured. At the same time it tendered a return 
of the premiums, which tender was refused. Suit 
was then brought by the beneficiary. The defend- 
ant averred the rescission of the contract and paid 
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the amount of the tender into court. As to the ef- 
fect of the alleged rescission of the contract the 
trial judge ruled: ‘‘If this rescission had been 
dated the 22d day of January, 1913, instead of 
1914, and Allen Oplinger had still been living 
* * * a different question would be presented, 
and it would be my duty to charge you * * * 
as to the effect of a rescission; but * * * Mr. 
Oplinger being dead the case must be tried by us 
just as if there had not been this formal rescission 
and as if they (the insurance company) were de- 
fending * * * in the first instance on the 
ground of fraudulent representations and conceal- 
ments.’’ The appellate division affirmed the judg- 
ment of the trial court, and in commenting upon 
this instruction said: ‘‘We see no error in the 
legal attitude thus assumed bv the court below. 
After the death of the insured the defendant com- 
pany could not change the status of the beneficiary 
by an attempted rescission of the insurance con- 
tract.”’ In the case of Ramsay vs. Old Colony 
Life Ins. Co., supra, the Court said: ‘‘The appel- 
lant’s right of action to contest [154] the valid- 
ity of the policy was necessarily in abevance after 
the death of the insured until the appointment of 
an administrator. There was no person in exist- 
ence to be sued, the estate of the insured being the 
beneficiary in the pohey, until such appointment. 
There was no person to whom the company could 
tender the premiums which it had received or 
against whom it could proceed for the cancellation 
of the policy.’’ 
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The conclusion is inevitable that the imsurer by 
its acts of April 7, 1923, did not effect a rescission 
of its policy. It is admitted that no other action 
was taken by it during the first year of the policy. 
Hence the interposition of fraud by the insurer 
during the incontestable period has for its sole 
justification the mere refusal by it to pay the bene- 
ficiary the amount of the policy upon the ground 
of fraud. This, in the opinion of the majority, 
Was enough, and their opinion proceeds upon the 
theory that the insurer being by the terms of the 
policv prohibited from contesting it after the 
elapsation of the first year of the policy it may by 
implication ‘‘contest’”’? the policy during the first 
year; that the denial of hability on the ground of 
fraud is a ‘‘contest’’; that the insurance company 
inaugurated a ‘‘contest’’ within the first year of the 
policy and hence the incontestability clause does 
not apply. The word ‘‘contest,’? however, nowhere 
appears in the policy. The policy provides that it 
shall be ‘‘incontestable’’ after the elapsation of a 
certain period. It does not say that it shall be 
‘incontestable’? during one period and ‘‘contest- 
able’? during another. hat is the inference of 
the majority. There is no necessity of interpre- 
tation. The ineontestability clause is clear and 
unambiguous. We are only concerned with its 
meaning after it comes into operation and effect. 
It has no meaning [155] until the first vear of 
the policy has elapsed and then only, for the pur- 
poses of the instant case, when an insurer defends 
or “‘contests’’ an action at law by the beneficiary 
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after the first year of the policy has elapsed, where- 
upon the sole question is of the jurisdiction of the 
contest in the face of the plain, clear, unequivocal 
and absolute inhibition of the incontestability 
clause. 

But assuming that a denial of hability may be 
dignified by the term ‘‘contest,’’ what is its effect? 
There is no question but that the insurer cannot 
contest after the elapsation of a year. What is 
there, then, in this mere denial of lability that 
renders inoperative the ineontestability clause after 
the elapsation of the first year of the policy? To 
say that the denial of liability is a ‘‘contest’’ with- 
out showing wherein and how such contest exempts 
the insurance company from the application of the 
incontestability clause means absolutely nothing. 
The majority state that the rights of the insurer 
to contest during the first year of the policy ‘‘are 
as broad as they would have been if the clause of 
incontestability were not in the policy.’’ Let us 
assume this to be true. Does this unlimited power 
of contestability during the first year of the policy, 
in the absence of an act of ‘‘contest,’’ the immediate 
or ultimate legal effect of which is to neutralize 
the ensuing prohibition, detract one iota from the 
absolute prohibition against contest which becomes 
effective after this period of unlimited freedom 
has elapsed? To say that one may at one time per- 
form an act prohibited at another time does not 
detract from the prohibition when effective. By 
mere denial of liability the policy is not canceled 
as by a decretal order of cancellation in equity. 
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By the mere denial of liability upon the ground of 
fraud the contract is not avoided and the defrauded 
party restored as upon rescission by the act of the 
defrauded [156] party, as held in the Rose case. 
Wherein does the mere denial of lability justify 
the interposition of the defense of fraud after the 
elapsation of a year in the face of the plain prohi- 
bition of the incontestability clause? For the in- 
surer to say that it ‘‘contested”’ the policy within 
the first year of its life is not enough. It must 
show that it has done something prior to the ex- 
piration of the first year of the life of the policy, 
the immediate or ultimate legal effect of which 
is to exempt it from the prohibition of the incon- 
testability clause, and failing this the incontesta- 
bility clause operates to foreclose the defendant 
from the defense of fraud. 


To hold that the mere denial of hability during 
the first year of the policy renders the incontesta- 
bility clause of no application and permits the in- 
surer to defend at any time against an action by 
the beneficiary seems to me to render the incon- 
testability clause meaningless and of no effect and 
places the insured and beneficiary in the same 
position as though it were absent from the policy. 

The judgment of the trial court should be af- 
firmed. 

HOC, PHI Ss Sa) 
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No. 1556. In the Supreme Court of the Terri- 
tory of Hawait. October, 1923, Term. Error to 
Civeuit Court, First Circuit. Chun Neit Ngan, 
Plaintiff and Defendant in Error, vs. The Pruden- 
tial Insurance Company of America, a New Jersey 
Corporation, Defendant and Plaintiff in Error. 
Petition for Rehearing. Rec’d and Filed in the 
Supreme Court Dee. 23, 1924, at 11:15 o’clock A. M. 
Robert Parker, Jr., Assistant Clerk. Thompson, 
Cathcart & Beebe, 2-13 Campbell Block, Honolulu, 
T. H., Attorneys for Plaintiff and Defendant in 
Error. [158] 


[Title of Court and Cause. | 


PETITION FOR REHEARING. 


Now comes Chun Negit Ngan, defendant in error 
in the above-entitled cause, and presents this peti- 
tion for rehearing herein, and as grounds therefor 
sets forth as follows: 


16 
That the keystone of the decision of the majority 
in the above-entitled matter is set forth in the fol- 
lowing language in the decision: 

‘“The rule sometimes referred to in constru- 
ing policies of insurance, that their language, 
because it was chosen by the insurer, is in case 
of ambiguity to be taken most strongly against 
the insurer is not applicable in this instance 
because there is a statute in this Territory 
requiring the inclusion im all policies of life 
insurance of a clause providing for incon- 
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testability after the lapse of two years from 
their issuance.’’ 


Py. 


That the foregomg statement of the rule is 
against the great weight of authority in this coun- 
tala, 

JOD 

That the point was decided without argument by 
counsel and without the matter having been so 
much as raised by the plamtiff in error and without 
the defendant in error [159] having an oppor- 
tunity to present the law thereon. 


IV. 

That the statute (S. L. 1917, Act 115, Sec. 50, 
Subd. 3) does not require the provisions inserted 
in the policy at issue in this cause, inasmuch as the 
requirement of the Statute is for any incontesta- 
bility period not longer than two years and the 
selection by the company of a period of one year 
indicates its own choice and makes the policy sub- 
ject to the usual rule that it shall be construed in 
favor of the insured or the insured’s beneficiary 
regardless of what rule may be accepted by this 
Court as controlling when the clause is one arti- 
ficially determined by statute law. 

WHEREFORE, petitioner prays that she may 
have a rehearing in the above-entitled cause with 
an opportunity to present the law upon the fore- 
going rule adopted in the majority opinion without 
argument of counsel. 
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Dated Honolulu, T. H., this 23d day of Decem- 
ber, A. D. 1924. 


CHUN NGIT NGAN., 
THOMPSON, CATHCART & BEEBE. 
By F. E. THOMPSON, 
Attorneys for Plaintiff and Defendant in Error. 


Due service by copy of the within petition for 
rehearing is hereby admitted. 
FREAR, PROSSER, ANDERSON & 
MARX, 
Ve, IP. 
Attorneys for Defendant and Plaintiff in Error, 
Honolulu, Hawaii. 


Dec, 23, 1924. [160] 


No. 1556. In the Supreme Court of the Territory 
of Hawaii. October, 1923, Term. Error to Circuit 
Court, First Circuit. Chun Ngit Ngan, Plaintiff 
and Defendant in Error, vs. The Prudential Insur- 
ance Company of America, a New Jersey Corpora- 
tion, Defendant and Plaintiff in Error. Amended 
Petition for Rehearing. Rec’d and Filed in the Su- 
preme Court Dec. 29, 1924, at 3:45 o’clock P. M. 
Robert Parker, Jr., Assistant Clerk. Thompson, 
Cathcart & Beebe, 2-13 Campbell Block, Honolulu, 
T. H., Attorneys for Plaintiff and Defendant in Er- 
ror. [161] 
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AMENDED PETITION FOR REHEARING. 


Now comes Chun Ngit Ngan, defendant in error 
in the above-entitled cause, and presents this peti- 
tion for rehearing herein, and as grounds therefor 
sets forth as follows: 


I. 

That the keystone of the decision of the majority 
in the above-entitled matter is set forth in the fol- 
lowing language in the decision: 

‘‘The rule sometimes referred to in constru- 
ing policies of insurance, that their language, 
because it was chosen by the insurer, is in case 
of ambiguity to be taken most strongly against 
the insurer is not appleable in this instance 
because there is a statute in this Territory 
requiring the inclusion in all policies of life 
insurance of a clause providing for incontest- 
ability after the lapse of two years from their 
issuance.”’ 

JO. 

That the foregoing statement of the rule is 
against the great weight of authority in this coun- 
tive [162] 

BOE 

That the point was decided without argument by 
counsel and without the matter having been so 
much as raised by the plaintiff in error and with- 
out the defendant in error having an opportunity 
to present the law thereon. 
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IEG 

That the Statute (S. L. 1917, Act 115, See. 50, 
Subd. 3) does not require the provision inserted in 
the policy at issue in this cause, inasmuch as the 
requirement of the Statute is for an incontestability 
period not longer than two years and the selection 
by the company of a period of one year indicates 
its own choice and makes the policy subject to the 
usual rule that it shall be construed in favor of the 
insured or the insured’s beneficiary regardless of 
what rule may be accepted by this Court as con- 
trolling when the clause is one artificially deter- 
mined by the statute law. 

Ni 

That it appears by the majority opinion of the 
Court that the decision was based upon the propo- 
sition that the usual rule of construction that the 
language of a policy is to be taken more strongly 
against the insurer is not applicable because of a 
standard form policy statute of the Territory. Yet 
it further appears that the majority opinion of the 
Court recognized that this rule should be applied 
in the case at bar when the opinion, under point 
three uses the following language: 

‘The clause of incontestability was doubtless 
drawn by the ablest lawyers available to in- 
surance companies—men who know the English 
language well and who were aware of the ordi- 
nary definitions given to the words ‘incontest- 
able,’ ‘Contestable’ and ‘contest’ in the diction- 
aries. When under these circumstances they 
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saw fit to provide simply that after a stated 
period the policy should be ‘incontestable’ 
[163] without specifying that within that 
period the policy would be contestable by judi- 
cial proceedings only, ghe inference is certainly 
of the strongest that no such limitation was 
intended upon the methods open to the com- 
pany within the period for contesting the 
polices 
Om 
That the decision herein is contradictory in that 
it rejects the rule that the policy shall be construed 
in favor of the insured or his beneficiary because of 
the insurance statute of the Territory and yet con- 
strues the policy under Section three of the majority 
opinion as having been drafted by the insurer and as 
containing the language which the insurer desired 
most to use. 


WHEREFORE, petitioner prays that she may 
have a rehearing in the above-entitled cause with 
an opportunity to present the law upon the fore- 
going rule adopted in the majority opinion without 
argument of counsel. 


Dated, Honolulu, T. H., this 29th day of Decem- 
ber, A. D. 1924. 
CHUN NGIT NGAN, 
THOMPSON, CATHCART & BEEBE, 
By MARGUERITE K. ASHFORD, 
Attorneys for Plaintiff and Defendant in Error. 
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I, Marguerite K. Ashford, certify that I have 
given careful study to the decision of the Court in 
the above-entitled cause; that I prepared amended 
petition for rehearing herein and that I am con- 
vinced that the grounds thereof are well taken. 

Dated, Honolulu, T. H., this 29th day of Decem- 
ber, : 


MARGUERITE K. ASHFORD. 


Due service, by copy of the within amended peti- 
tion for rehearing, is hereby admitted. 
FREAR, PROSSER, ANDERSON & 
MARX, 
WE Sika TE. 
Attorneys for Defendant, 
Honolulu, Hawaii. 


Dee, 29, 1924. [164] 


No. 1556. In the Supreme Court of the Territory 
of Hawaii. October, Term, 1924. Petition for Re- 
hearing. Chun Ngit Ngan vs. The Prudential In- 
surance Company of America, a New Jersey Cor- 
poration. Opinion of the Supreme Court. Filed 
January 8, 1925, at 11:25 o’cock A. M. J. A. 
Thompson, Clerk. [165] 
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OPINION OF SUPREME COURT ON PETI- 
TION FOR REHEARING. 


Filed December 29, 1924. 
Decided January 8, 1925. 


PETERS, C. J., PERRY and LINDSAY, JJ. 


Appeal and Hrror—Rehearing—Grounds—Opinion 
on immaterial point. 

A rehearing will not be granted on the ground 
that the Court expressed an opinion upon a 
point not argued by counsel, when the point 
was not material to the decision of the case. 
[166] 


OPINION OF THE COURT BY PERRY, J. 
(PETERS, C. J., Dissenting.) 


The defendant in error moves for a rehearing on 
the ground that ‘‘the keystone of the decision’’ in 
this cause is contained in its statement that ‘‘the 
rule sometimes referred to in construing policies 
of insurance, that their language, because it was 
chosen by the insurer, is in case of ambiguity to be 
taken most strongly against the insurer is not appli- 
cable in this instance because there is a statute in 
this Territory requiring the inclusion in all policies 
of life insurance of a clause providing for incontest- 
ability after the lapse of two years from their is- 
suance’’; that this ‘‘statement of the rule is against 
the great weight of authority in this country”; that 
‘““the point was decided without argument by coun- 
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sel’? and without its having been raised by the 
plaintiff in error; that the statute (L. 1917, Act 
115, See. 50, Subd. 3) did not require the insertion 
in the policy under consideration of the particular 
clause relating to incontestability there appearing; 
and that the decision ‘‘is contradictory in that it 
rejects the rule that the policy shall be construed 
in favor of the insured or his beneficiary because of 
the insurance statute of the Territory and yet con- 
strues the policv under section three of the major- 
ity opinion as having been drafted by the insurer 
and as containing the language which the insurer 
desired most to use.’’ 

In the opinion filed the conclusion of the majority 
was not based upon any ambiguity of the language 
used in the contract. No ambiguity was found in 
the clause relating to incontestability but on the 
contrary comment was made upon the uniformity 
of definition in the dictionaries of the leading words 
involved. For this reason, therefore, if for no 
other, the rule of construction [167] referred to 
in the petition for rehearing is inapplicable in the 
ease at bar. 

The prohibition of Section 2259, R. L. 1915, 
against the decision of points not argued by counsel 
is directed merely to points which are ‘‘material to 
the decision of the case.’’ The question of whether 
or not the statute rendered the rule of construction 
inapplicable in case of ambiguity was not material 
to the decision of this case. A rehearing or recon- 
sideration of the point could not possibly affect the 
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conclusion of the Court that the judgment appealed 
from must be reversed. 

The petition is denied without argument, under 
the rule. 


THOMPSON, CATHCART & BEEBE, for the 
Petition. 
ANTONIO PERRY. 
ALEXANDER LINDSAY, Jr. 
[168] 


DISSENTING OPINION OF PETERS, C. J. 


Movant predicates her motion for a rehearing, 
not upon Rule 5 of this court but upon section 2259, 
R. L. 1915, which provides among other things that 
“after the argument of any cause, or when the 
same is submitted on briefs, if the Court is of opin- 
ion that a certain point or legal proposition is in- 
volved which is material to the decision of the case 
and which has not been raised or argued by counsel 
on either side, the case shall not be decided on such 
point or proposition until counsel for both sides 
have had an opportunity of arguing the same before 
the court.”” The movant in her brief contended 
that the language of the policy, being the language 
of the insurer, it should in case of ambiguity be 
taken most strongly against the insurer. ‘The ma- 
jority held that this rule was not applicable because 
of a territorial statute CL. 1917, ¢. 115, see. 50, 
subd. 3) requiring the inclusion in all policies of 
life insurance of a clause providing for incontesta- 
bility after the lapse of two years from their issu- 
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ance, citing the statute. Whether the language of 
the incontestability clause was ambiguous and what 
rules of construction should be appled thereto were 
material to the decision. That the majority held 
that the incontestability clause was not ambiguous 
is immaterial. It considered the point riased and 
rejoined thereto. The point being material its re- 
joinder was material. Moreover, its rejoinder was 
something entirely new. The statute requiring the 
inclusion in life insurance policies of an incon- 
testability clause was not called to the attention of 
the Court by counsel either in their briefs or upon 
argument. It was a rejoinder resulting from the 
industry of the Court. Under the circumstances we 
have a clear case of a point involved which was. 
material to the decision which had not been raised 
or argued by [169] counsel on either side. The 
statute is mandatory. The movant is entitled to a 
rehearing as a matter of right. The motion for a 
rehearing should be granted. 
H.C. PETERS. [170] 


No. 1556. In the Supreme Court of the Territory 
of Hawaii. October, Term, 1923. Error. Chun 
Ngit Ngan, Plaintiff and Defendant in Error, vs. 
The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plain- 
tiff in Error. Decision on Error. Filed January 
12, 1985, at 3:35 P.M. J. A. Phompson, Clee 
Frear, Prosser, Anderson & Marx, 507 Stangenwald 
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Building, Honolulu, T. H., Attorneys for Plaintiff 
in Error. Thompson, Cathcart & Beebe, 2-13 
Campbell Block, Honolulu, T. H., Attorneys for De- 
fendant in Error. [171] 


[Title of Court and Cause. ] 


DECISION ON WRIT OF ERROR. 


In the above-entitled cause, pursuant to the opin- 
ion of the above-entitled court filed on the 11th 
day of December, 1924, the judgment theretofore 
entered in the Cireuit Court of the First Judicial 
Circuit of the Territory of Hawaii, in favor of the 
plaintiff and against the defendant above named, is 
set aside and a new trial granted. 


Dated at Honolulu, T. H., January 12, 1925. 
By the Court. 
J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of 

Hawaii. 
Approved. 

A, PERRY, 

Associate Justice. [172] 


eee 


No. 1556. In the Supreme Court of the Territory 
of Hawaii. October, Term, 1923. Error. Chun 
Ngit Ngan, Plaintiff and Defendant in Error, vs. 
The Prudential Insurance Company of America, 
a New Jersey Corporation, Defendant and Plain- 
tiff in Error. Notice of Decision on Error. Tiled 
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January 12, 1925, at 3:35 P. M. J. A. Thompson, 
Clerk. Frear, Prosser, Anderson & Marx, 507 
Stangenwald Building, Honolulu, T. H., Attorneys 
for Plaintiff in Error. Thompson, Catheart & 
Beebe, 2-138 Campbell Block, Honolulu, T. H., At- 
torneys for Defendant mm Error. [173] 


[Title of Court and Cause. ] 


NOTICE OF DECISION ON WRIT OF ERROR. 


To the Honorable Third Judge of the Cireuit Court 
of the First Judicial Cireuit, Territory of Ha- 
wail: 

You will please take notice that in the above-en- 
titled cause the Supreme Court has filed the follow- 
ing decision on error: 


DECISION ON ERROR. 


In the above-entitled cause, pursuant to an opin- 
ion of the above-entitled court filed on the 11th day 
of December, 1924, the Court ordered that the judg- 
ment theretofore entered in the Circuit Court of 
the First Judicial Circuit of the Territory of Ha- 
waii in favor of the plaintiff and against the defend- 
ant, be set aside and a new trial granted. 

Dated at Honolulu, T. H., January 12, 1925. 


By the Court: 
J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of Ha- 
wail. 
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Dated at Honolulu, T. H., January 12, 1925. 
By the Court. 
J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of Ha- 
wali. [aq 
The foregoing notice is hereby approved as to 
the form thereof, and it 1s ordered that the same 
issue forthwith. 


Dated Honolulu, T. H., January 12, 1925. 
[Seal ] A. PERRY, 
Associate Justice of the Supreme Court of the Ter- 
ritory of Hawaii. [175] 


[Title of Court and Cause. ] 


STIPULATION RE RETRIAL. 


It is hereby stipulated by and between the parties 
plaintiff and defendant above named that the above- 
entitled cause be presented to the Court, jury 
waived, upon the evidence heretofore presented 
upon the first trial of said cause, with the following 
additional evidence on defendant’s behalf. 

That Yuen Tai Kam, the insured named in the 
insurance policy the subject matter of this action, 
died intestate, without issue, his father, Jim Jan, 
and his widow, plaintiff herein, Chun Negit Ngan, 
surviving him, said father and widow being resi- 
dents of the Territory of Hawaii. 

That Chun Ngit Ngan, his widow, is the person 
named as beneficiary in the policy of insurance 
mererred to. 
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That on April 11, 1923, a petition for the ap- 
pointment of an administrator of the estate of 
Yuen Tai Kam was filed in the Circuit Court of the 
First Circuit, Territory of Hawaii, and thereafter 
and on the 29th day of May, 1923, administrators 
of said estate were duly appointed and qualified 
as such; defendant’s evidence relative to tender 
back of premiums paid [176] and demand for 
surrender of policy for cancellation; relative to 
fraud of insured in making application for the 
policy which is the subject matter of this action, 
and relative to probate proceedings in the estate of 
said Yuen Tai Kam, being admitted over plaintiff’s 
objection that the same is incompetent, irrelevant 
and immaterial and plaintiff being allowed an ex- 
ception. 


IT IS FURTHER STIPULATED AND 
AGREED by and between the parties hereto that 
the amount involved in the above-entitled action, 
exclusive of costs and attorneys’ commissions, is in 
excess of $5,000.00. 

Dated, Honolulu, T. H., February 20th, 1925. 

THOMPSON, CATHCART & BEEBE, 
E. H. BEEBE, 
Attorneys for Plaintiff. 
FREAR, PROSSER, ANDERSON & 
MARX, 
NomMaer 
Attorneys for Defendant. 


[Endorsed]: Filed 2:05 P. M., Mar. 6, 1920. 
(ee) 
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[Title of Court and Cause. ] 


DECISION. 


On a new trial of the above-entitled cause, or- 
dered by the Supreme Court of the Territory of 
Hawaii (28 Haw. 99, Case No. 1556), the parties 
to said action by their respective counsel have by 
written stipulation on file herein agreed as follows: 

‘It is hereby stipulated by and between the 
parties plaintiff and defendant above named 
that the above-entitled cause be presented to 
the Court, jury waived, upon the evidence 
heretofore presented upon the first trial of 
said cause, with the following additional evi- 
dence on defendant’s behalf. 

That Yuen T’ai Kam, the insured named in 
the insurance policy the subject matter of this 
action, died intestate, without issue, his father, 
Jim Jan, and his widow, plaintiff herein, Chun 
Ngit Ngan, surviving him, said father and 
widow being residents of the Territory of 
Hawaii. 

That Chun Ngit Ngan, his widow, is the per- 
son named as beneficiary in the policy of in- 
surance referred to. 

That on April 11, 1923, a petition for the 
appointment of an administrator of the estate 
of Yuen Tai Kam was filed in the Circuit Court 
of the First Circuit, Territory of Hawaii, and 
thereafter and on the 29th day of May, 1923, 
administrators of said estate were duly ap- 
pointed and qualified as such; defendant’s evi- 
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dence relative to tender back of premiums paid 
and demand for surrender of policy for cancel- 
lation; relative to [178] fraud of insured 
in making application for the policy which is 
the subject matter of this action, and relative to 
probate proceedings in the estate of said Yuen 
Tai Kam, being admitted over plaintiff’s objec- 
tion that the same is incompetent, irrelevant 
and immaterial and plaintiff being allowed an 
exception. 


IT IS FURTHER STIPULATED AND 
AGREED by and between the parties hereto 
that the amount involved in the above-entitled 
action, exclusive of costs and attorneys’ com- 
missions, 1s in excess of $5,000.00. 


The record herein shows that this is a suit on 
an insurance policy issued by the Prudential In- 
surance Company of America on the Ist day of 
May, 1922. 

The name of the insured was Yuen Tai Kam 
and the beneficiary is Chun Ngit Ngan, designated 
in the policy as the wife of the insured. 

The amount of the insurance is $5,000.00. It 
was admitted at the trial that the insured died on 
February 5th, 1923; that at the time of his death 
all premiums due under the policy of insurance 
had been paid; that the plaintiff is the beneficiary 
named in the policy, and that she was the wife of 
the insured; that due notice of the death of the 
insured was furnished the defendant under the 
provisions of the policy; that no court proceedings 
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were taken by the defendant to contest its lability 
under the policy within one year subsequent to its 
issuance. 

Evidence was introduced by the defendant tend- 
ing to show that at the time the insured made ap- 
plication for insurance, he made to the examining 
physician certain false and fraudulent statements 
concerning his physical condition and the state of 
his health, and I am of the opinion from this evi- 
dence that the insured thus practiced a fraud on the 
defendant and that if the insured had truthfully 
stated [179] to the examining physician his 
physical condition, the defendant would not have 
issued the policy. The policy of insurance con- 
tains the following provision: ‘‘This policy shall 
be incontestable after one year from its date, ex- 
cept for nonpayment of premium, but if the age 
of the insured be misstated the amount or amounts 
payable under this policy shall be such as the 
premium would have purchased at the correct 
nee.”? 

Before the expiration of one year from the date 
of the policy, and subsequent to the death of the 
insured, the defendant, thiu its agents, called 
on the beneficiary at her home in Honolulu and 
tendered to her the full amount of the premiums 
that had been paid on the policy and demanded its 
return. The beneficiary declined to accept the 
premiums tendered to her and declined to sur- 
render the policy. 

It is the contention of the defendant that beeause 
of the fraud practiced on it by the insured, the 
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policy of insurance was void and that in thus ten- 
dering to the beneficiary the premiums that had 
been paid and demanding a return of the policy, 
the defendant contested the policy as it had a mght 
TOO. 


The plaintiff, on the other hand, contends that 
the defendant could only have contested the policy 
on the ground of fraud by instituting, within one 
vear from its date, some appropriate legal proceed- 
ing challenging its validity and that merely ten- 
dering to the beneficiary the premiums that had 
been paid and demanding a return of the policy 
were not a contest within the meaning of the law. 

The Supreme Court having settled the law of this 
case, [180] 28 Haw. 99, says: 


“When an insurance company within one 
vear from the date of the issuance of a policy 
notifies the sole beneficiary, the insured being 
dead, that the policy was obtained by the fraud 
of the assured, that it repudiates the policy 
OM accoumi Of the fraud andethat 1 isi lilies 
to return the amount of the first premium re- 
ceived by it and demands the return of the 
policy, it may in an action brought by the 
beneficiary after the expiration of one vear to 
recover the amount of the policy defend on the 
ground that the policy was obtained by fraud, 
even though the policy contains a clause that it 
shall be incontestable after one year from its 
date of issue and even though the company 
did not within the period of one vear institute 
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judicial proceedings to cancel the policy on the 
ground of fraud.” 

Judgment will therefore be entered for the de- 
fendant, with costs to be taxed against plaintiff 
herein. 

Dated at Honolulu, T. H., this 21st day of March, 
1925. 

[Seal] FRANK ANDRADE, 
First Judge, Circuit Court, First Judicial Cireuit, 

Territory of Hawaui. 

[Endorsed]: Filed 11:25 o’clock A. M., March 

mist, 1925. [18h] 


[Title of Court and Cause. ] 


EXCEPTION TO DECISION. 


Now comes Chun Neit Ngan, plaintiff herein, and 
notes its exception to the decision of the Court 
entered herein upon the ground that it is contrary 
to the law and evidence and the weight of the evi- 
dence. 


Dated Honolulu, T. H., this 28 day of March, 
1925. 
CHUN NGIT NGAN, 
Plaintifé Herein. 
THOMPSON, CATHCART & BEEBE, 
By MARGUERITE K. ASHFORD, 
Her Attorneys. 
Approved. 
FRANK ANDRADE, (Seal) 
Judge of the Above-entitled Court. 
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[Endorsed]: Filed at 9:10 o’clock, A. M., Mar. 30, 
1925. [182] 


In the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii. 


LAW—No. 10,307. 


CHUN NGIT NGAN, 
. Plaintiff, 


Ws 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant. 


JUDGMENT. 


This action by petition claiming Five Thousand 
Dollars ($5,000), together with interest, costs and 
attorneys’ commissions, as damages, came to the 
present term of this court when the parties ap- 
peared and were at issue to the Court, jury having 
been waived. Said cause having been heard the 
Court finds in favor of the defendant. 

THEREFORE, IT IS ADJUDGED that the de- 
fendant recover of the plaintiff its costs at $213.78 
and that defendant have execution therefor. 

By the Court. 

[Seal] H. A. WILDER, 
Clerk of the First Judicial Circuit, Territory of 

Hawaii. 
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Entered this 31st day of March, 1925. 
O. K. as toon: 
THOMPSON, CATHCART & BEEBE, 
Per E. H. B., 
Attys. for Pltff. 


[Endorsed]: Filed Mar. 31, 1925, at 11:50 A. M. 
[183] 


[Title of Court and Cause. ] 


EXCEPTION TO JUDGMENT. 


Now comes Chun Negit Ngan, plaintiff in the 
above-entitled cause, by Thompson, Catheart & 
Beebe, her attorneys, and hereby excepts to the 
judement heretofore entered herein on th 31st day 
of March, A. D. 1925, in favor of the Prudential 
Insurance Company of America, a New Jersey 
corporation, defendant and against the plaintiff 
herein. 

Dated, Honolulu, T. H., this lst day of April, 
A. D. 1925. 

CHUN NGIT NGAN, 
Plaintiff Above Named. 
THOMPSON, CATHCART & BEEBE, 
By HE. H. BEEBE, 
Her Attorneys. 

Allowed. 

FRANK ANDRADE, (Seal) 
Judge of the Above-entitled Court. 


[Endorsed]: Filed at 3:10 o’clock P. M., April 
1, 1925. [184] 
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[Title of Court and Cause.] 


APPLICATION FOR WRIT OF ERROR. 


To the Clerk of the Supreme Court: 

Please issue a writ of error in the above-entitled 
case to the Clerk of the Circuit Court of the First 
Judicial Circuit on behalf of said Chun Negit Ngan, 
plaintiff in error, returnable to the Supreme Court 
of the Territory of Hawai. 

CHUN NGIT NGAN, 
Plaintiff in Error Above Named. 
By E. H. BEEBE, 
Her Attorneys. [185] 


[Title of Court and Cause. | 


ASSIGNMENT OF ERRORS. 


Now comes Chun Negit Ngan, plaintiff in error 
above named and petitioner for a writ of error in 
the above-entitled cause, and says that in the rec- 
ords, proceedings, judgments, decisions, ruling, or- 
ders and final judgment of the Circuit Court of the 
First Judicial Circuit of the Territory of Hawaii 
in an action lately pending in said Circuit Court, 
wherein your petitioner was and is plaintiff and 
said The Prudential Insurance Company of Amer- 
ica, a New Jersey corporation, was and is defend- 
ant, there is manifest, material and prejudicial 
error, and petitioner herein now makes, files and 
presents the following assignment of errors upon 
which she relies, as follows, to wit: 
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Error in the admission of the following evidence 
over the objections and exception of plaintiff (Stipu- 
lation of date, February 20th, 1925): 


‘“‘The evidence heretofore presented upon the 
first trial of said cause, with the following 
additional evidence on defendant’s behalf; 


That Yuen Tai Kam, the insured named in 
insurance policy the subject matter of this 
action, died intestate, without issue, his father, 
Jim Jan, and his widow, plaintiff herein, Chun 
Ngit Ngan, surviving him, said father and 
widow being residents of the Territory of 
Hawaii. [186] 

That Chun Ngit Ngan, his widow, is the 
person named as beneficiary in the policy of 
insurance referred to. 


That on April 11, 1923, a petition for the 
appointment of an administrator of the estate 
of Yuen Tai Kam was filed in the Cirenit Court 
of the First Circuit, Territory of Hawaii, and 
thereafter and on the 29th day of May, 1923, 
administrators of said estate were duly ap- 
pointed and qualified as such; defendant’s evi- 
dence relative to tender back of premiums paid 
and demand for surrender of policy for can- 
celation ; relative to fraud of insured in making 
application for the policy which is the subject 
matter of this action, and relative to probate 
proceedings in the estate of said Yuen ‘Tai 
Kam,’’ 


184 Chun Ngit Ngan vs. 


ASSIGNMENT OF ERROR No. 2. 


The Court erred in finding that the insured prac- 
tised a fraud upon the defendant and defendant 
in error. 


ASSIGNMENT OF ERROR No. 3. 


The Court erred in finding that the insured did 
not truthfully state to the examining physician 
his physical condition. 


ASSIGNMENT OF ERROR No. 4. 


The Court erred in finding that the defendant 
and defendant in error would not have issued the 
policy if the insured had truthfully stated to the 
examining physician his physical condition. 


ASSIGNMENT OF ERROR No. 5. 

The Court erred in holding that the Supreme 
Court had settled the law of this case; 28 Haw. 99, 
saying: 

‘‘When an insurance company within one 
year from the date of the issuance of a policy 
notifies the sole beneficiary, the insured being 
dead, that the policy was obtained by the fraud 
of the assured, that it repudiates the policy on 
account of the fraud and that it is willing to 
return the amount of the first premium re- 
ceived by it. and demands the return of the 
policy, it may in an action brought by the bene- 
ficiary after the expiration of one year to re- 
cover the amount of the policy defend on the 
ground that the policy was obtained by fraud, 
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even though the policy contains a clause that 
it shall be incontestable after one year from its 
date of issue and even though the company did 
not within the period of one year institute 
judicial proceedings to cancel the policy on the 
ground of fraud.’’ [187] 


ASSIGNMENT OF ERROR No. 6. 
The Court erred in rendering and entering its 
decision herein. 


ASSIGNMENT OF ERROR No. 7. 
The Court erred in directing judgment herein to 
be entered for the defendant and defendant in error. 


ASSIGNMENT OF ERROR No. 8. 
Error in the entry of judgment as follows: 

‘‘This action by petition claiming Five Thou- 
sand Dollars ($5,000), together with interest, 
costs and attorneys’ commission, as damages, 
came to the present term of this court when the 
parties appeared and were at issue to the Court, 
jury having been waived. Said cause having 
been heared the Court finds in favor of the 
defendant. 


THEREFORE, IT IS ADJUDGED that 
the defendant recover of the plaintiff its costs 
taxed at $213.78 and that defendant have ex- 
ecution therefor. 

By the Court: 

(s)) H. A. Wie 
Clerk of the First Judicial Circuit, Territory 
of Hawaii. 

Entered this 31 day of Mar., 1925.”’ 
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ASSIGNMENT OF ERROR No. 9. 

Error in the taxation of costs in favor of de- 
fendant and defendant in error and against plaintiff 
and plaintiff in error. 

Dated, Honolulu, T. H., this Ist day of April 


A. D. 1925. 
CHUN NGIT NGAN, 


Plaintiff and Plaintiff in Error. 


THOMPSON, CATHCART & BEEBE, 
By E. H. BEEBE, 
Her Attorneys. [188] 


No. 1612. In the Supreme Court of the Terri- 
tory of Hawaii. Error No. 1612. From Circuit 
Court First Circuit. Judge Frank Andrade. 
Chun Ngit Ngan, Plaintiff in Error vs. The Pru- 
dential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Writ 
of Error and Return. Filed April 2, 1925, at 2:33 
P. M. and issued same. J. A. Thompson, Clerk. 
Received April 2, 1925, 3 P. M. Henry Smith, 
Chief Clerk, Circuit Court First Jud. Circuit, Ter. 
Haw. Returned April 14, 1925, at 3:25 P. M. 
Robert Parker, Jr., Assistant Clerk. [189] 
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[Title of Court and Cause. | 


WRIT OF ERROR. 


The Territory of Hawa: 
To the Clerk of the Circuit Court of the First 
Judicial Circuit, Territory of Hawaii. 

Application having been made on behalf of said 
Chun Ngit Ngan, plaintiff in error above named, 
for writ of error in the above-entitled case, you are 
commanded forthwith to send to the Supreme Court 
the record in the above case. 

WITNESS the Honorable EMIL C. PETERS, 
Chief Justice of the Supreme Court of the Terri- 
tory of Hawali, this 2d day of April, A. D. 1925. 

[Seal] J. A. THOMPSON, 

Clerk of the Supreme Court. [190] 


[Title of Court and Cause. ] 


RETURN OF CLERK TO WRIT OF ERROR. 


To the Clerk of the Supreme Court: 

The execution of the within writ of error appears 
by the record hereto attached. 

Dated, Honolulu, T. H., this 14 day of April, 
oe), 1925. 

HENRY SMITH, 
Clerk of the Circuit Court of the First Judicial 
Circuit, Territory of Hawaii. [191] 


ee 


In the Supreme Court of the Territory of Hawaii. 
Error No. 1612. From Circuit Court, First Circuit. 
Judge Andrade. Chun Ngit Ngan, Plaintiff in 
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Error, vs. The Prudential Insurance Company of 
America, a New Jersey Corporation, Defendant in 
Error. Bond on Writ of Error. Filed April 2, 
1925, at 2:30 P. M. J. A. Thompson, Clerk. Thomp- 
son, Catheart & Beebe, 2-138 Campbell Block, Hono- 
lulu, T. H., Attorneys for Plaintiff in Error. Frear, 
Prosser, Anderson & Marx, Honolulu, T. H., Attor- 
neys for Defendant in Error. [192] 


[Title of Court and Cause. ] 


BOND ON WRIT OF ERROR. 


KNOW ALL MEN BY THESE PRESENTS: 
That Chun Ngit Ngan, as principal, and the United 
States Fidelity and Guaranty Company, are held 
and firmly bound unto the Prudential Insurance 
Company of America, a New Jersey corporation, 
defendant in error above named, and its successors 
and assigns, in the sum of Five Hundred Dollars 
($500.00), lawful money of the United States, for 
the payment of which well and truly to be made, 
we bind our heirs, executors, administrators, suc- 
cessors and assigns, jointly, severally and firmly, 
by these presents. 

Sealed with our seals, and dated this 2d day of 
April, 1925. 

THE CONDITION OF THIS OBLIGATION 
if SUCH TEA: 

WHEREAS, the said The Prudential Insurance 
Company of America, a New Jersey corporation, 
defendant in error, above named, did recover a 
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judgment against the above bonded, Chun Neit 
Ngan, in the Circuit Court of the First Judicial Cir- 
cuit of the Territory of Hawaii on the 31st day of 
March, A. D. 1925, in words and figures as follows: 


‘‘ JUDGMENT. 


This action by petition claiming Five Thousand 
Dollars ($5,000), together with interest, costs and 
attorneys’ [193] commissions, as damages, came 
to the present term of this court when the parties 
appeared and were at issue to the Court, jury hav- 
ing been waived. Said cause having been heard 
the Court finds in favor of the defendant. 

THEREFORE, IT IS ADJUDGED that the de- 
fendant recover of the plaintiff its costs taxed at 
$213.78 and that defendant have execution therefor. 

By the Court. 

(S.) H. A. WILDER, 
Clerk of the First Judicial Circuit, Territory of 
Hawaii. 
Entered this 31st day of Mar., 1925.’’ 


From which said judgment the said named prin- 
cipal obligor has prosecuted a writ of error from 
the Supreme Court of the Territory of Hawaii to 
said Circuit Court. 

NOW, THEREFORE, if the said Chun Negit 
Ngan, principal obligor above-named, shall pay the 
judgment in said original cause in case of failure 
to sustain the writ of error, then the above obliga- 
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tion to be void; otherwise to remain in full force 
and virtue. 
CHUN NGIT NGAN, 


Principal. 
UNITED STATES FIDELITY & GUAR- 
ANTY COMPANY, (Seal) 


By EDWIN BENNER, 
Its Attorney-in-Fact. 


Surety. 
O. K.—FREAR, PROSSER, ANDERSON & 
MARX. 
jee 


[Endorsed]: Filed at 3:05 o’clock P. M., April 2, 
1925. [194] 


[Title of Court and Cause. ] 


NOTICE OF ISSUANCE OF WRIT OF ERROR. 


To the Above-named, the Defendant in Error, and to 
Messrs. Frear, Prosser, Anderson & Marx, Its 
Attorneys. 


You and each of you will please take notice that 
a writ of error has issued from the Supreme Court 
of the Territory of Hawaii to the Circuit Court of 
the First Judicial Circuit, said Territory, in the 
action lately pending, in which the Prudential In- 
surance Company of America, a New Jersey cor- 
poration, was defendant and Chun Ngit Ngan was 
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plaintiff, numbered and docketed in said court as 
Law Number 10307. 
Dated, this 1st day of April A. D. 1925. 
CHUN NGIT NGAN, 
Plaintiff and Plaintiff in Error. 

THOMPSON, CATHCART & BEEBH, 
By E. H. BEEBE, 

Her Attorneys. [195] 


eS 


[Title of Court and Cause. ] 


PRAECIPE FOR TRANSCRIPT OF RECORD. 


To the Clerk of the Cireuit Court of the First 
Judicial Cireuit, Territory of Hawaii: 
Pursuant to the writ of error issued in the above- 
entitled cause, you are hereby directed to transmit 
to the Supreme Court of the Territory of Hawaii, 
the record in the above-entitled cause including 
the documents hereinafter referred to: 
1. Stipulation of February 20th, 1925, re evi- 
dence. 
Decision. 
Exception to decision. 
Bill of costs. 
Exception to bill of costs. 
Judgment. 
Eixception to judgment. 
The record upon former writ of error in this 
cause. 


eS aa 
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Dated, Honolulu, T. H., this lst day of April, 
1S 
CHUN NGIT NGAN, 
Plaintiff in Error Above Named. 
THOMPSON, CATHCART & BEEBE, 
By E. H. BEEBE, 
Her Attorneys. [196] 


No. 1612. In the Supreme Court of the Territory 
of Hawaii. October Term, 1924. Error to Cir- 
cuit Court, First Circuit, Hon. F. Andrade, Pre- 
siding. Chun Ngit Ngan, vs. The Prudential Insur- 
ance Company of America, a New Jersey Corpo- 
ration. Opinion of the Supreme Court. Filed 
May 11, 1925 at 3:10 o’clock P. M. J. A. Thomp- 
son, Clerk. [197] 


[Title of Court and Cause. | 


Error to Circuit Court, First Circuit. 
Hon. F. ANDRADE, Judge. 
Submitted May 9, 1925. 

Decided May 11, 1925. 

PETERS, C. J.,. PERRY and LINDSAY, JJ. 


Decided upon the authority of Chun Ngit Ngan vs. 
Prudential Insurance Co., ante, 99. 
Affirmed. [198] 


OPINION OF THE COURT BY PERRY, J. 
(PETERS, C. J., Dissenting.) 


The prior history of this case is recited in our 
opinion reported ante, 99. The first judgment was 
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set aside and a new trial granted. At the second 
trial, by stipulation of the parties, the cause was 
presented to the Court, jury waived, upon the evi- 
dence adduced at the first trial together with the 
following additional evidence on defendant’s be- 
half: 

‘That Yuen Tai Kam, the insured named in the 
insurance policy, the subject matter of this ac- 
tion, died intestate, without issue, his father, Jim 
Jan, and his widow, plaintiff herein, Chun Negit 
Ngan surviving him, said father and widow being 
residents of the Territory of Hawaii; 

‘That Chun Ngit Ngan, his widow, is the per- 
son named as beneficiary in the policy of insur- 
ance referred to; 

‘That on April 11, 1923, a petition for the ap- 
pointment of an administrator of the estate of 
Yuen Tai Kam was filed in the Cireuit Court 
of the First Circuit, Territory of Hawaii, and 
that thereafter and on the 29th day of May, 1923, 
administrators of said estate were duly appointed 
and qualified as such; defendant’s evidence rel- 
ative to tender back of premiums paid and de- 
mand for surrender of policy for cancellation, 
relative to fraud of insured in making applica- 
tion for the policy which is the subject matter of 
this action and relative to probate proceedings 
in the estate of said Yuen Tai Kam, being ad- 
mitted over plaintiff’ objection that the same is 
incompetent, irrelevant and immaterial.’’ 

Following our prior opinion the trial court there- 
upon entered Judgment for the defendant. From 
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that second judgment the case comes to this court 
on a writ of error. [199] 

In addition to relying upon its former briefs a 
the former opinion of this Court, the insurance 
company now presents the following contentions: 
(1) that ‘‘the notice by the insurer to Chun Negit 
Ngan of the repudiation of the policy, tender to her 
of the premium paid and demand for return of 
the policy was a rescission of such policy and there- 
fore a contest thereof’? and (2) that ‘‘the insurer 
herein contested the policy sued upon by judicial 
action within the period of contestability allowed 
by the policy,’ due to the fact, as it is further 
contended, that the time elapsing from the date 
of the death of insured to the date of the appoint- 
ment of the administrators should not be consid- 
ered as a part of the period of one year referred 
to in the clause of incontestability. 

We deem it to be unnecessary to consider either 
of these contentions. Upon the reasoning con- 
tained in our former opinion, the judgment for 
the defendant is affirmed. 

THOMPSON, CATHCART & BEEBE, for Plain- 
tit In ror 
FREAR, PROSSER, ANDERSON & MARX and 
A. E. STEADMAN, for Defendant in Error. 
ANTONIO PERRY, 
ALEXANDER LINDSAY, Jr. [200] 


DISSENTING OPINION OF PETERS, C. J. 


Nothing has been called to my attention to cause 
me to doubt the conclusions that I heretofore 
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reached upon the former hearing. Under the cir 
cumstances I respectfully dissent from the majority. 
E. C. PETERS. [201] 


No. 1612. In the Supreme Court of the Terri- 
tory of Hawaii. Error to Circuit Court, First Cir- 
cuit. Judge Frank Andrade, Presiding. Chun 
Ngit Ngan, Plaintiff in Error, vs. The Prudential 
Insurance Company of America, a New Jersey 
Corporation, Defendant in Error. Filed May 12, 
1925, at 10:55 o’clock A. M. J. A. Thompson, 
Clerk. Thompson, Cathcart & Beebe, 2-13 Camp- 
bell Block, Honolulu, T. H., Attorneys for Plain- 
tiff in Error. Frear, Prosser, Anderson & Marx, 
007 Stangenwald Building, Honolulu, T’. H., Attor- 
neys for Defendant in Error. [202] 


No. 1612. 
In the Supreme Court of the Territory of Hawaii. 
Error to Circuit Court, First Circuit. 
Judge FRANK ANDRADE, Presiding. 
CHUN NGIT NGAN, 


Plaintiff in Error, 
VS. 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a New Jersey Corporation, 
Defendant in Error. 
JUDGMENT ON WRIT OF ERROR. 


In the above-entitled cause, pursuant to the opin- 
ion of the above Court rendered and filed on the 
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11th day of May, A. D. 1925, the judgment for de- 
fendant is affirmed. 

Dated, Honolulu, T. H., May 12, 1925. 

By the Court: 

[Seal] J. A. THOMPSON, 

Clerk of the Supreme Court. 
Approved. 
E. C. PETERS, 
Chief Justice, Supreme Court, Territory of Hawaii. 
[203] 


In the Supreme Court of the Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff in Error, vs. The Pru- 
dential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Bond on 
Writ of Error. Filed June 30, 1925, at 2:50 P. M. 
J. A. Thompson, Clerk. Thompson, Cathcart & 
Beebe, 2-13 Campbell Block, Honolulu, T. H., At- 
torneys for Plaintiff in Error. Frear, Prosser, 
Anderson & Marx, 507 Stangenwald Building, 
Honolulu, T. H., Attorneys for Defendant in Error. 
[204] 


[Title of Court and Cause. ] 


BOND ON WRIT OF ERROR. 


KNOW ALL MEN BY THESE PRESENTS: 
That Chun Ngit Ngan, as principal, and United 
States Fidelity and Guaranty Company of Balti- 
more, Maryland, as surety, are held and firmly 
bound unto The Prudential Insurance Company of 
America, a New Jersey corporation, in the penal 
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sum of Five Hundred Dollars ($500.00), for the 
payment of which, well and truly to be made to 
said The Prudential Insurance Company of Amer- 
ica, a New Jersey corporation, we bind ourselves 
and our respective heirs, executors, administrators, 
successors and assigns firmly by these presents. 

THE CONDITION of the above obligation is 
such that,— 

WHEREAS, on the 30th day of June, 1925, the 
above bounden principal sued out a writ of error 
to the United States Circuit Court of Appeals of 
the Ninth Circuit from that certain judgment made 
and entered in the above-entitled court and cause 
on the 12th day of May, 1925, by the Supreme 
Court of the Territory of Hawaii. 


NOW, THEREFORE, if the said principal shall 
prosecute her said writ of error to effect and answer 
all damages and costs if she fails to sustain her 
writ of error, then this [205] obligation shall 
be void; otherwise it shall remain in full force and 
errect, 

IN WITNESS WHEREOF the said Chun Ngit 
Ngan, principal, has hereunto set her hand and 
United States Fidelity and Guaranty Company of 
Baltimore, Maryland, has caused this instrument 
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to be executed and its seal hereon impressed this 
30th day of June, 1925. 
CHUN NGIT NGAN, 
Principal. 
UNITED STATES FIDELITY AND 
GUARANTY COMPANY OF BALTI- 
MORE, MARYLAND, 
Surety. 
[Seal] By HERMAN LUIS, 
Its Attorney-in-fact. 
The foregoing bond is approved. 
[Seal] E. C. PETERS, 
Chief Justice of the Supreme Court of the Terri- 
tory of Hawau. [206] 


In the Supreme Court of the Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff in Error, vs. The Pru- 
dential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Petition 
for Writ of Error. Filed June 30, 1925, at 2:50 
P. M. and issued for service. J. A. Thompson, 
Clerk. Returned June 30, 1925, at 3:28 P.M. J. 
A. Thompson, Clerk. Thompson, Cathcart & Beebe, 
2-13 Campbell Block, Honolulu, T. H., Attorneys 
for Plaintiff in Error. Frear, Prosser, Anderson 
& Marx, 507 Stangenwald Building, Honolulu, T. 
H., Attorneys for Defendant in Error. [207] 
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[Title of Court and Cause. ] 
PETITION FOR WRIT OF ERROR. 


To the Honorable, the Chief Justice and Associate 
Justices of the Supreme Court of the Terri- 
tory of Hawaii: 

Chun Neit Ngan, plaintiff and petitioner in the 
above-entitled cause, deeming herself aggrieved by 
the decision and judgment in said cause, affirming 
the judgment of the Cireuit Court of the First 
Judicial Cireuit of the Territory of Hawaii, which 
judgment of the Supreme Court of the Territory 
of Hawaii was made and entered upon the 12th 
day of May, 1925, and claiming that there are mani- 
fest errors to the damage of the petitioner in the 
same, which errors are specifically set forth in 
assignment of errors filed herewith, to which ref- 
erence is hereby made, now comes by Thompson, 
Cathcart & Beebe, her attorneys, and respectfully 
prays that a writ of errer be allowed her in the 
above-entitled cause and that she be allowed to 
prosecute the same to the United States Circuit 
Court of Appeals for the Ninth Cireuit under 
and according to the laws of the United States in 
that behalf made and provided; that an order be 
made fixing the amount of [208] security the 
petitioner shall give, and that the Clerk of the 
Supreme Court of the Territory of Hawaii be di- 
rected to send to the United States Circuit Court 
for the Ninth Circuit a transcript of the record, 
proceedings, exhibits and papers in this cause, duly 
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authenticated, for the correction of the errors so 
complained of, and that a citation may issue. 

And in this behalf the petitioner shows that the 
said judgment was rendered in an action at law, 
and that the amount involved in said action, ex- 
clusive of costs, exceeds the sum or value of Five 
Thousand Dollars. 

Dated at Honolulu, T. H., this 23d day of June, 
1925. 

CHUN NGIT NGAN, 
Petitioner. 

By THOMPSON, CATHCART & BEEBE, 
Her Attorneys. 


City and County of Honolulu, 
Territory of Hawaii, 
United States of America,—ss. 

Frank E. Thompson, being first duly sworn, 
on oath deposes and says: That he is a member 
of the firm of Thompson, Cathcart & Beebe, 
the attorneys for the above-named petitioner, 
Chun Negit Ngan; that he has read the foregoing 
petition and knows its contents and that the mat- 
ters and things therein set forth are true of his 
own knowledge, and further that the amount [209] 
involved in the cause aforesaid, exclusive of costs, 
exceeds the sum of Five Thousand Dollars. 

FRANK E. THOMPSON. 

Subseribed and sworn to before me this 23d day 
of June, A. D. 1925. 

[Seal ] ALMA S. HERMANSON, 
Notary Public, First Judicial Circuit, Territory 

of Hawaii. 
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The foregoing petition is granted, a writ of error 
allowed, and bond on said writ of error is fixed 
at $500. 

Dated June 30, 1925. 

[Seal] EK. ©. PETERS, 

Chief Justice. [210] 


In the Supreme Court of the Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff in Error, vs. The Pru- 
dential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Ac- 
knowledgment of Service. Filed June 30, 1925, at 
3:40 P. M. J. A. Thompson, Clerk. [211] 


[Title of Court and Cause. ] 
ACKNOWLEDGMENT OF SERVICE. 


Service and receipt of a copy of the petition for 
writ of error, the assignment of errors, the writ of 
error, and the citation on writ of error in the pro- 
ceeding upon writ of error from the United States 
Circuit Court of Appeals for the Ninth Circuit to 
the Supreme Court of the Territory of Hawaii, in 
the above-entitled cause, is hereby acknowledged 
this 30th day of June, 1925. 

FREAR, PROSSER, ANDERSON & MARX, 
Attorneys for The Prudential Insurance Company 

of America, a New Jersey Corporation. 
By M. F. PROSSER. [212] 


In the Supreme Court of the Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff in Error, vs. The Pru- 
dential Insurance Company of America, a New Jer- 
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sey Corporation, Defendant in Error, Amended 
Praecipe. Filed July 10, 1925, at 11:15 A. M. 
J. A. Thompson, Clerk. Thompson, Cartheart & 
Beebe, 2-13 Campbell Block, Honolulu, T. H., Attor- 
neys for Plaintiff in Error. Frear, Prosser, Ander- 
son & Marx, 507 Stangenwald Building, Honolulu, 
T. H., Attorneys for Defendant in Error, [213] 


[Title of Court and Cause. | 


AMENDED PRAECIPE FOR TRANSCRIPT 
OF RECORD. 


To James A. Thompson, Esq., Clerk of the Su- 
preme Court of the Territory of Hawaii: 

You will please prepare a transcript of the record 
in the above-entitled cause, to be filed in the office 
of the Clerk of the United States Circuit Court of 
Appeals for the Ninth Circuit, and include in said 
transcript the following pleadings, opinions, judg- 
ments and papers on file in said cause, to wit: 

A. In record No. 1556: 

1. Copy of amended complaint dated Novem- 
ber 8, 1923. 

2. Copy of amended answer to said amended 
complaint, dated and filed January 5, 
1924. 

3. Copy of decision of Circuit Judge Banks 
filed May 10, 1924. 

4. Copy of judgment of the Cireuit Court, 
First Circuit, entered May 12, 1924. 

5. Copy of exception by defendant to decision 
and judgment filed May 18, 1924. 

6. Copy of Reporter’s transcript of the evi- 
dence. [214] 


I 


co 


10. 
Ad 
12 
13. 
14, 
15. 


16. 


1, 


1S, 


IS), 
20. 


24. 
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Copy of Plaintiff’s Exhibit ‘’A.”’ 

Copy of Defendant’s Exhibit 1. 

Copy of Defendant’s Exhibit 2. 

Copy of Defendant’s Exhibit 3. 

Copy of Defendant’s Exhibit 4. 

Copy of Defendant’s Exhibit 5. 

Copy of Defendant’s Exhibit 6. 

Copy of Defendant’s Exhibit 7. 

Copy of minutes of the Clerk, Circuit 
Court, First Cireuit. 

Copy of application for writ of error of 
the plaintiff, dated May 19, 1924. 

Copy of assignment of errors, dated May 
19, 1924. 

Copy of bond on writ of error dated May 
19, 1924, for the sum of $6,000.00. The 
Prudential Insurance Company of Amer- 
ica, principal; National Security Com- 
pany, surety, and Chun Ngit Ngan, 
obligee. 

Copy of writ of error, dated May 19, 1924. 

Copy of return to writ of error dated June 
23, 1924. 

Copy of notice of issuance of writ of error, 
dated May 19, 1924. 

Copy of praecipe, dated May 19, 1924. 


Copy of opinion of the Supreme Court of 


the Territory of Hawaii of December 11, 
1924, reported in Volume 28 Hawaii Re- 
ports, pages 99-144. 

Copy of petition for a rehearing dated De- 
cember 28, 1924. 
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25. Copy of amended petition for a rehearing 
dated December 29, 1924. 

26. Copy of opinion of the Supreme Court of 
the Territory of Hawaii on petition for 
rehearing dated [215] January 8, 
1925, reported in Volume 28, Hawaii Re- 
ports, pages 157-159. 

27. Copy of decision on writ of error, dated 
January 12, 1925. 

28. Copy of notice of decision on writ of error, 
dated January 12, 1925. 

In record No. 1612: 

29. Copy of stipulation of February 20, 1925, 
re evidence. 

30. Copy of decision of Circuit Judge Andrade 
of March 21, 1925. 

31. Copy of exception by plaintiff to decision 
filed March 30, 1925. 

32. Copy of judgment of the Circuit Court, 
First Circuit, filed March 31, 1925. 

33. Copy of exception by plaintiff to judg- 
ment of March 31, 1925, filed April 1, 
1925. 

34. Copy of application for writ of error of 
the plaintiff, dated April 1, 1925. 

30. Copy of assignment of errors, dated April 
1, 1S Ze. 

36. Copy of writ of error, dated April 2, 1925. 

37. Copy of return of clerk to writ of error, 
dated April 14, 1925. 

38. Copy of bond on writ of error dated April 
2, 1925, for the sum of $500.00 Chun Ngit 


39. 


40. 
41. 


42. 


43. 


44. 


45. 
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Ngan, principal; United States Fidelity 
and Guaranty Company, surety, and 
The Prudential Insurance Company of 
America, a New Jersey corporation, ob- 
ligee. [216] 

Copy of notice of issuance of writ of error, 
dated April 1, 1925. 

Copy of praecipe, dated April 1, 1925. 

Copy of opinion of the Supreme Court of 
the Territory of Hawai, dated May 11, 
1925, reported in Volume 28, Hawaii Re- 
ports, pages 392-394. 

Copy of judgment of the Supreme Court 
of the Territory of Hawaii entered and 
filed May 12, 1925. 

Copy of the bond on writ of error, dated 
June 30, 1925, for the sum of $500.00, 
Chun Ngit Ngan, principal, United 
States Fidelity and Guaranty Company 
of Baltimore, Maryland, surety, and 
The Prudential Insurance Company of 
America, a New Jersey corporation, ob- 
hgee. 

Copy of petition for writ of error to the 
Supreme Court of the Territory of Ha- 
wail, dated June 30, 1925, and noted at 
the end thereof is the order granting the 
petition and allowing writ and fixing 
bond in the sum of $500.00. 

Acknowledgment of service, dated June 30, 
1925. 
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46. Copy of amended praecipe for transcript 
of record, dated July 10, 1925. 


You will also annex to and transmit with the 
record the original writ of error from the United 
States Circuit Court of Appeals for the Ninth 
Circuit, the original assignment of errors, and 
original citation with return of service, your return 
to the writ of error under the seal of the Supreme 
[217] Court of the Territory of Hawaii, and also 
your certificate stating in detail the cost of the 
record and by whom the same was paid. 

Dated at Honolulu, T. H., July 10, 1925. 

THOMPSON, CATHCART & BEEBE, 
Attorneys for Plaintiff in Error. 

By F. E. THOMPSON. 
By M. K. A. [218] 


In the Supreme Court of the Territory of Ha- 
wail. Chun Ngit Ngan, Plaintiff in Error, vs. The 
Prudential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Writ of 
Error. Filed June 30, 1925, at 2:50 P. M., and 
issued for service. J. A. Thompson, Clerk. Re- 
turned June 30, 1925, at 3:28 P. M. J. A. Thomp- 
son, Clerk. Thompson, Cathcart & Beebe, 2-13 
Campbell Block, Honolulu, 'T’. H., Attorneys for 
Plaintiff in Error. Frear, Prosser, Anderson & 
Marx, 507 Stangenwald Building, Honolulu, T. H., 
Attorneys for Defendant in Error. [219] 
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[Title of Court and Cause. | 
WRIT OF ERROR. 


United States of America,—ss. 


The President of the United States of America, to 
the Honorable Justice of the Supreme Court 
of the Territory of Hawaii, GREETING: 

Because in the record and in the proceedings, as 
also in the rendition of judgment in said Supreme 
Court of the Territory of Hawaii before you, in the 
case of Chun Ngit Ngan, Plaintiff, vs. The Pruden- 
tial Insurance Company of America, a New Jersey 
Corporation, Defendant, manifest errors have hap- 
pened to the great prejudice and damage of said 
Chun Ngit Ngan, petitioner and plaintiff, as is said 
and appears by the petition herein, 

We, being willing that errors, if any have been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do com- 
mand [220] you, if judgment be therein given, 
that then under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all 
things concerning the same, to the United States 
Circuit Court of Appeals for the Ninth Circuit, 
together with this writ, so that you have the same at 
the city of San Francisco, State of California, and 
filed in the Circuit Court of Appeals for the Ninth 
Circuit, thirty days after the date hereof to the 
end that the record and proceedings aforesaid being 
inspected, the said United States Circuit Court of 
Appeals may cause further to be done therein, to 
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correct those errors what of right and according to 
the laws and customs of the United States should be 
done. 


WITNESS the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the Supreme Court 
of the United States, this 30 day of June, 1925. 

Attest my hand and the seal of the Supreme Court 
of the Territory of Hawaii, at the clerk’s office, 
Honolulu, Territory of Hawaii, on the day and year 
last above written. 


[Seal ] J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of Ha- 
wall. 


Allowed this 30th day of June, 1925. 
E. C. PETERS, 
Chief Justice of the Supreme Court of the Territory 
of Hawai. [221] 


In the Supreme Court of the Territory of Hawaii. 
Chun Ngit Ngan, Plaintiff in Error, vs. The Pru- 
dential Insurance Company of America, a New 
Jersey Corporation, Defendant in Error. Assign- 
ment of Errors. Filed June 30, 1925, at 2:50 P. M. 
and issued for service. J. A. Thompson, Clerk. 
Returned June s0ee925, at 3:28 i. Mr Je 
Thompson, Clerk. Thompson, Cathcart & Beebe, 
2-138 Campbell Block, Honolulu, T. H., Attorneys 
for Plaintiff in Error. Frear, Prosser, Anderson 
& Marx, 507 Stangenwald Building, Honolulu, T. 
H., Attorneys for Defendant in Error. [222] 
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[Title of Court and Cause. | 
ASSIGNMENT OF ERRORS. 


Now comes Chun Ngit Ngan, herein named as 
plaintiff in error, and respectfully represents that 
there are manifest errors in the record in the above- 
entitled cause, in the Supreme Court of the Terri- 
tory of Hawaii, in this, to wit: 

1. That the Court erred in affirming the judg- 
ment of the Circuit Court of the First Judicial Cir- 
euit of the Territory of Hawaii, dated March 31, 
BZD ; 

2. That the Court erred in making and entering 
its judgment of the 12th day of May, 1925, affirm- 
ing the judgment of the Circuit Court of date 
March 31, 1925; 

3. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the in- 
surance company had instituted a contest of policy 
within one year from the date of the policy; 

4. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the de- 
fense of fraud was available in the above-entitled 
cause ; 

d). That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the 
ordinary, every day meaning of the word incon- 
testable leads to the conclusion that [223] the 
insurance company had contested the policy within 
a year after the date of the policy; 

6. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that there 
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was not any difficulty in ascertainmg what the or- 
dinary meaning of ‘‘incontestable”’ is; 

7. That the Court erred, in its opinion and de- 

cision of December 11, 1924, in holding that there 
was absolutely nothing in the policy to show that 
the word ‘‘incontestable”’’ or its inferential antonym 
‘‘contestable’’ was not used in its ordinary accep- 
tation or was used only in its narrower meaning 
as an attack in court; 
- 8. That the Court erred, in its opinion and de- 
eision of December 11, 1924, in holding that there 
is no provision in the policy to the effect that the 
‘‘econtest’’? which is permitted within the first year 
shall be by judicial proceedings only; 

9. That the Court erred, in its opinion and de- 
eision of December 11, 1924, in construing the words 
‘incontestable’? and ‘‘contestable’’ according to the 
meaning which it held was intended by the lawyers 
for the insurance company instead of construing 
such words most strongly against the party pro- 
viding the policy; 

10. That the Court erred, in its opinion and de- 
eision of December 11, 1924, in holding that the 
origin and purpose of the clause of incontestability 
in policies are not open to doubt; 

11. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that as the 
word ‘‘incontestable’’ is undoubtedly used in the 
policy as meaning indisputable in any way whatso- 
ever, 1. e., in court or out of court, so also the in- 
ferential antonym ‘‘contestable’’ means disputable 
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by any or every method which constitutes a dispute 
or attack, i. e., in court or out of court; [224] 

12. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the 
clause of incontestability relates to what may not 
be done after the prescribed period and does not 
attempt to prescribe what may be done within that 
period, and that, therefore, as to the latter, the 
rights of the insurer are as broad as they would 
have been if a clause of incontestability were not in 
the policy, and that therefore, without that clause 
those rights for the first year would have included 
the right to dispute or attack out of court as well 
as in court; 

13. That the Court erred, in its opinion and de- 
eision of December 11, 1924, in holding that there 
is nothing in the requirement that after one year 
the policy shall not be contestable which prescribes 
or indicates how it may be contested within the year; 

14. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the 
policy is contestable other than judicially during 
the first year; 

15. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in repudiating what 
it recognized as an overwhelming weight of au- 
thority ; 

16. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the 
policy does not specify a contest in law and does 
not specify any particular mode of contest what- 
ever ; 
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17. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in holding that the 
rule that the language of a policy, because it was 
chosen by the insurer is in case of ambiguity to be 
taken most strongly against the insurer was not 
applicable in this case, because there is a statute 
of this Territory requiring the inclusion in all policies 
of life [225] insurance of a clause providing for 
incontestabhlility after the lapse of two years from 
the insurance; and in holding that the language of 
the policy under these circumstances is deemed 
not to be that of the insurance company; 

18. That the Court erred, in its opinion and de- 
cision of December 11, 1924, in setting aside the 
judgment of the Circuit Court of the First Judicial 
Circuit of date May 12, 1924; 

19. That the Court erred, in its decision of 
December 11, 1924, in granting a new trial; 

20. That the Court erred, in its opinion and de- 
cision of January 8, 1925, in refusing a rehearing 
of the cause; 

21. That the Court erred, in its opinion and de- 
cision of January 8, 1925, in holding that the de- 
cision of the Court of December 11, 1924, that any 
ambiguity in the policy was not to be construed 
against the insurance company was not material to 
the decision; 

22. That the Court erred, in its decision of Jan- 
uary 8, 1925, in holding that a rehearing or recon- 
sideration of the point whether any ambiguity 
should be construed against the insurer could not 
possibly affect the conclusion of the Court that the 
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judgment of the Circuit Court of May 12, 1924, 
must be reversed; 

23. That the Court erred, in its decision of May 
12, 1925, in affirming the judgment of the Circuit 
Court of March 31, 1925, upon the reasoning con- 
tained in the opinion of the Supreme Court of De- 
cember 11, 1924; 

24. That the Supreme Court erred in failing to 
reverse the judgment of the Cireuit Court of the 
First Judicial Circuit of March 31, 1925; 

25. That the Supreme Court erred in reversing 
the judgment of the Circuit Court of the First Ju- 
dicial Circuit of May 12, 1924. [226] 

WHEREFORE said Chun Ngit Ngan, plaintiff 
in error herein, prays that the judgment of the Su- 
preme Court of the Territory of Hawaii be reversed 
and that said Court be ordered to enter a judgment 
vacating and setting aside the judgment of the Cir- 
cuit Court of the First Judicial Cireuit of the Terri- 
tory of Hawaii of date March 31, 1925, and affirming 
the judgment of the said Circuit Court of date 
May 12, 1924. 

Dated at Honolulu, T. H., this 30 day of June, 
1925. 

CHUN NGIT NGAN, 
Plaintiff in Error. 
By THOMPSON, CATHCART & BEEBE, 
Her Attorneys. 
By F. E. THOMPSON. [227] 
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In the Supreme Court of the Territory of Hawaii. 
Chun Neit Ngan, Plaintiff in Error, vs. The Pru- 
dential Company of America, a New Jersey Cor- 
poration, Defendant in Error. Citation on Writ of 
Error. Filed June 30, 1925, at 2:50 P. M. and Is- 
sued for Service. J. A. Thompson, Clerk. Re- 
turned June 30, 1925, at 3:28 P. M. J. A. Thomp- 
son, Clerk. Thompson, Cathcart & Beebe, 2-13 
Campbell Block, Honolulu, T. H., Attorneys for 
Plaintiff in Error. Frear, Prosser, Anderson & 
Marx, 507 Stangenwald Building, Honolulu, T. H., 
Attorneys for Defendant in Error. [228] 


[Title of Court and Cause. ] 


CITATION ON WRIT OF ERROR. 


United States of America,—ss. 


The President of the United States of America, to 
The Prudential Insurance Company of America, 
a New Jersey Corporation, GREETING: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be held at the city 
of San Francisco, State of California, within thirty 
days from the date of this writ, pursuant to a writ 
of error filed in the clerk’s office of the Supreme 
Court of the Territory of Hawaii, wherein Chun 
Ngit Ngan is plaintiff in error, and you are de- 
fendant 1n error, to show cause, 1f any there may be, 
why judgment in said writ of error mentioned 
should not be corrected and speedy justice should 
not be done to the parties in that behalf. 
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WITNESS the Honorable WILLIAM HOW- 
ARD TAFT, Chief Justice of the Supreme Court of 
the United States of America, this 30th day of June, 
1925, 

Honolulu, T. H. June a0; 1925. 

[Seal] E. C. PETERS, 
Chief Justice of the Supreme Court of the Territory 

of Hawai. [229] 


In the Supreme Court of the Territory of Hawaii. 
Chun Neit Ngan, Plaintiff in Error, vs. The Pruden- 
tial Insurance Company of America, a New Jersey 
Corporation, Defendant in Error. Order Extending 
Time to and Including September 30, 1925, to File 
Record and Docket Cause. Filed July 13, 1925, 
10:25 o’clock A. M. J. A. Thompson, Clerk. 
Thompson, Cathcart & Beebe, 2-13 Campbell Block, 
Honolulu, T. H., Attorneys for Plaintiff in Error. 
Frear, Prosser, Anderson & Marx, 507 Stangenwald 
Building, Honolulu T. H., Attorneys for Defendant 
im Myror. [230] 


[Title of Court and Cause. ] 


ORDER EXTENDING TIME TO AND IN- 
CLUDING SEPTEMBER 30, 1925, TO FILE 
RECORD AND DOCKET CAUSE. 

Upon the application of the plaintiff in error and 
good cause appearing therefor, and pursuant to Sec- 
tion 1 of Rule 16 of the United States Circuit Court 
of Appeals for the Ninth Circuit,— 
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IT IS HEREBY ORDERED that the plaintiff 
in error, Chun Ngit Ngan, and the Clerk of this 
court, be and they are hereby allowed until and in- 
cluding the 30th day of September, 1925, within 
which time to prepare and transmit to the Clerk of 
the Circuit Court of Appeals for the Ninth Circuit, 
at San Francisco, California, the record in the 
above-entitled cause on assignment of errors in this 
court, together with said assignment of errors and 
all other papers required as part of said record. 

Dated at Honolulu, T. H., July 18, 1925. 

[Seal] E. C. PETERS, 
Chief Justice of the Supreme Court of the Territory 

of Hawa. [231] 
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[Title of Court and Cause. ] 


CERTIFICATE OF THE CLERK OF THE SU- 
PREME COURT OF THE TERRITORY OF 
HAWAII TO THE TRANSCRIPT OF REC- 
ORD UPON WRIT OF ERROR AND RE- 
TURN TO WRIT OF ERROR. 


Territory of Hawaii, 
City and County of Honolulu,—ss. 

IJ, James A. Thompson, Clerk of the Supreme 
Court of the Territory of Hawaii, in obedience to the 
within writ of error, the original whereof is here- 
with returned, being pages 219 to 221, both inelu- 
sive, of the foregoing transcript of record, and in 
pursuance to the amended praecipe to me directed, 
a copy whereof is hereto attached, being pages 213 
to 218, both inclusive, DO HEREBY TRANSMIT 
to the Honorable United States Circuit Court of 
Appeals for the Ninth Circuit, the foregoing tran- 
script of record, being pages 1 to 175, both inelu- 
sive. AND I CERTIFY the same to be full, true 
and correct copies of the pleadings, record, entries, 
exhibits and opinions which are now on file in the 
office of the Clerk of the Supreme Court of the Ter- 
ritory of Hawaii, in a cause entitled ‘‘Chun Ngit 
Ngan, Plaintiff, vs. The Prudential Insurance Com- 
pany of America, a New Jersey Corporation, De- 
fendant,’’ and Numbered 1556. 

I FURTHER CERTIFY that pages 176 to 212, 
both inclusive, of the foregoing transcript of record, 
are full, true and [282] correct copies of the 
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pleadings, record, entries, opinions and final judg- 
ment, which are now on file in the office of the Clerk 
of the Supreme Court of the Territory of Hawaii, 
in a cause entitled ‘‘Chun Ngit Ngan, Plaintiff in 
Kxror, vs. The Prudential Insurance Company of 
America, a New Jersey Corporation, Defendant in 
Error,’’ Numbered 1612. 

I DO FURTHER CERTIFY that the original 
assignment of errors, dated and filed June 30, 1925, 
being pages 222 to 227, both inclusive, the original 
citation on writ of error, dated and filed June 30, 
1925, being pages 228 to 229, both inclusive, and 
the original order granting Chun Ngit Ngan, plain- 
tiff in error and the Clerk of the Supreme Court 
of the Territory of Hawaii an extension of time 
until and including September 30, 1925, within 
which time to prepare and transmit to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, the record on writ of error, dated and filed 
July 18, 1925, being pages 230 to 231, both in- 
clusive, of the foregoing transcript of record are 
herewith returned. 

I LASTLY CERTIFY that the cost of the fore- 
going transcript of record is $155.90, and the said 
amount has been paid by Messrs. Thompson, Cath- 
cart & Beebe, the attorneys for Chun Ngit Ngan, 
plaintiff in error. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the Seal of the Supreme Court 
of the Territory of Hawaii, at Honolulu, City and 
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County of Honolulu, this 3d day of August, A. D. 
1925. 
[Seal] JAMES A. THOMPSON, 
Clerk of the Supreme Court of the Territory of 
Hawaii. [233] 


[Endorsed]: No. 4660. United States Circuit 
Court of Appeals for the Ninth Circuit. Chun 
Ngit Ngan, Plaintiff in Error, vs. The Prudential 
Insurance Company of America, a New Jersey 
Corporation, Defendant in Error. Transcript of 
Record. Upon Writ of Error to the United States 
Supreme Court of the Territory of Hawaii. 


Filed August 12, 1925. 
F¥. D. MONCKTON, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


